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CRIMINAL AND DEFECTIVE CHILDREN 


A psychological study to get at the bot- 
tom of causes for juvenile crime, and other 
physical and mental deficiencies of chil- 
dren has been. started by the children’s bu- 
reau of the labor department. 

Arrangements have been made for co- 
operation of the federal census bureau, 
juvenile courts, schools and social organi- 
zations in the preparation of essential sta- 
tisties. 

On the basis of census figures, officials 
estimated that there are 800,000 delin- 
quent, neglected, dependent, crippled, blind 
and deaf children under public or private 
care in the United States. 

Because of the inadequacy of statistics 
and the lack of knowledge of the situa- 
tion in past years, officials said that it is 
impossible to say whether conditions are 
better or worse. 

Figures show less delinquency among 
juveniles, but a large increase in the num- 
ber of mental and physical defectives under 
care or institutions. It was explained, how- 
ever, that this increase means that more 
adequate attention is being given to un- 
fortunate children, rather than that delin- 
queney and defectiveness is increasing. 

Estimates prepared from census figures 
give the following probable conditions: 

1. Approximately 200,000 children ap- 
peared in juvenile courts last year, some 
being sent to correctional institutions, 
others placed on probation. 

2. Private and public agencies are car- 
ing for 218.000 dependent children. 

3. There are 200,000 blind, crippled or 
deaf children under public care. 

4. About 135,000 mental defectives are 
cared for in private and public schools. 

5. The average age at which juveniles 
appear before courts is 13 years. 


Poverty and ignorance, in the opinion 
of experts, are the primary causes of the 
troubles of children. Blame for condition 
falls upon the parents in most cases, in 
their lack of knowledge of training meth- 
ods, or failure to take advantage of the 
many public and private services co-oper- 
ating in child rearing. 

Parental ignorance is probably account- 
able for the most of the deficiencies in 
children, moral as well as physical. Many 
parents, in their ignorance, are teaching 
their children to be criminals. Unfit in- 
tellectually to control their children, they 
resort to control by fear. The threat that 
if they do not mind a ‘‘big nigger,’’ or 
some other bogey, will get them, eventu- 
ally becomes an example of parental lying. 
Threats of this kind, and to do them great 
bodily harm, such as cutting off an ear or 
the tongue, is of common occurrence 
among the grossly ignorant. The children 
learn that such threats are false, but natu- 
rally conclude that lying is a proper part 
of life, as it is taught them by their par- 
ents. 

Children are likewise taught to cheat 
and swindle by their parents. As an ex- 
ample, it is common practice for parents 
to take children of half-fare paying age 
on street cars without paying for them, 
under the pretense that they are under 
paying age. This is only one of many 
illustrations of the kind that could be 
given. All teach the child to be dishonest. 
And the ignorant parent wonders why his 
child becomes a thief. The wonder is that 
so few become criminals. 











‘*Papa,’’ asked little Willie, ‘‘why do they 
eall it the mother tongue?’’ 

‘*Well,’’ answered father, ‘‘just see who uses 
it the most!’’ 


The preacher was out on the links and 
thought a small moral lesson might not be amiss. 

**T notice,’’ he remarked mildly, ‘‘that the 
players who get the lowest scores are not those 
who swear.’’ 

‘Why the hell should they?’’ snorted the 
rloomy golfer as he dug up another slice of 
turf. 
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NOTES OF IMPORTANT DECISIONS 


COMPETENCY OF FEEBLE-MINDED PER- 
SON TO TESTIFY.—The case of Ruocco v. 
Logiocco, 134 Atl. 73, decided by the Court 
of Errors of Connecticut, was an action brought 
by plaintiff for damages for the seduction of 
his minor daughter, and resulted in a verdict 
for plaintiff in the amount of $5,000, from 
which defendant appealed. Upon the appeal 
one of the main points urged on defendant- 
appellant’s behalf was that plaintiff’s minor 
daughter, although aged about fifteen years 
at the time of the alleged seduction, was too 
feebleminded to testify. At the time of the 
trial she was an inmate of the State School 
for the Feeble-Minded. Her testimony at the 
trial was permitted only over the objection of 
defendant. It should be noted that she was 
the sole witness to the most essential fact in 
the case. Her testimony, accordingly, was of 
such vital importance that the utmost care was 
called for in determining her qualifications to 
testify. The appellate court declared that the 
tests of a witness’ qualifications are a sense 
of moral responsibility, a just appreciation of 
the obligation of an oath and an intelligent 
comprehension of the facts sought to be de- 
veloped. It was held, accordingly, that per- 
mitting the feeble-minded girl to testify, though 
she stated that she did not know or under- 
stand the obligation of an oath, was an abuse 
of discretion on the part of the trial court, 
particularly since her testimony as to her acts 
of sexual intercourse with defendant was the 
most vital matter involved in the case. The 
learned appellate court also stated that the 
trial judge’s conclusion that a witness is com- 
petent to testify will rarely be disturbed, but 
that in this particular case thé judge’s conclu- 
sion was unwarranted. It should be noted 
that, although the girl had said she did not 
know what an oath was and also had said she 
could “see an oath” with her eyes in the court- 
room, the trial judge nevertheless permitted 
her to testify merely because he felt she “knew 
enough.” 

We quote from the opinion of the court 
holding this witness to be incompetent: 

“As to the competency of the plaintiffs 
daughter to testify: She was permitted to 
do so over the objection of the defendant, who 
now makes this the basis for the twenty-sixth 
reason of appeal. Her position in this case 
was of vital importance. The question whether 
it was this defendant who had sexual inter- 
course with her depended almost entirely upon 
her statements. She affirmed he was the man, 





and he denied it. Being the sole witness of 
the essential fact, her testimony was of such 
importance that great care was called for in 
estimating her qualifications to testify. No 
man should be found guilty of so serious an 
offense as this without clear and reliable testi- 
mony. It is not denied that this girl was 
feeble-minded, with the mentality of a young 
child. Upon cross-examination as to her quali- 
fications, she said she could not tell and did 
not know the difference between right and 
wrong; that she had never heard of the Su- 
preme Being, and did not know what the 
word ‘God’ meant. Asked what the oath was, 
she replied: ‘When you testify in court’; asked 
how she knew what the oath was, she replied, 
‘Don’t you think I see it with my eyes in the 
court when I went to the court and when they 
testified.’ She also said she did not know what 
the obligation of the oath was, and did not 
know what would happen if one did not tell 
the truth except he would be in trouble, and 
that she had never heard of the Hereafter. The 
physician who testified as to her mentality said 
that, while she was not mentally deranged and 
could read and write a simple letter and make 
simple arithmetical computations, she was 
definitely defective in judgment and compre 
hension. Her lack of comprehension of the 
character of the offense which she charged 
against the defendant is shown by the admis- 
sion that she did not realize at any time what 
was being done to her and thought he was 
playing with her, and did not know till the 
following spring that she was pregnant. 


“The ancient rule of the common law did 
not permit a child under nine years of age to 
testify, it being conclusively presumed that 
there was not the necessary understanding by 
children under that age (Commonwealth v. 
Hutchinson, 10 Mass., 225). 

“In early cases in this state it was held 
that a person was not a competent witness who 
did not believe in God or the obligations of 
an oath or in a future state of rewards and 
punishments (Curtiss v. Strong, 4 Day, 55, 4 
Am. Dec., 179; Beardsley v. Foot, 2 Root, 400). 


“By statute in this state one may now be a 
competent witness though he do not believe in 
a Supreme Being (General Statutes, sec. 5705). 
The requirements of the old rule have been 
greatly relaxed, and though no precise age is 
now fixed by law below which disqualification 
is conclusively presumed, yet the testimonial 
capacity of a child under the age of fourteen 
is a matter to be determined by the court upon 
inquiry. A sufficient intelligence and a just 
appreciation of the obligations of an oath are 
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the tests usually applied (Kuczon v. Tom- 
kieviez, 100 Conn., 560, 570, 124 A., 226; Flani- 
gan v. State 25 Ark., 92, 96; Draper v. Draper, 
68 Ill., 17; MeGuire v. People, 44 Mich., 286, 
6 N. W., 669, 38 Am. Rep., 265; Commonwealth 
v. Wilson, 186 Pa., 1, 40 A., 283; Oliver v. 
Commonwealth, 77 Va., 590). 

“The competent witness must possess some 
sense of moral responsibility and comprehend 
the purpose and character of an oath (Beason 
v. State, 72 Ala., 191; State v. Edwards, 79 
N. C., 648; State v. Belton, 24 S. C., 185, 58 
Am. Rep., 245; State v. Michael, 37 W. Va., 565, 
16 S. E., 803, 19 L. R. A., 605; State v. May, 
79 Conn., 315, 64 A,, 833). 

“Under the most liberal tests of the present 
day the obligation of the oath and an intelli- 
gent comprehension of the facts sought to be 
developed remain a necessary part of the qual- 
ifications of a competent witness. Without 
them the cause of justice is jeopardized rather 
than aided by allowing any person, be he child 
or adult, to testify in furtherance of a prose- 
cution or a defense. So great has been the 
change in the rule that some courts have been 
led to the untenable position of practically 
abrogating it, so that almost any person except 
the deranged and the extremely young are com- 
petent, whether realizing the character and 
purpose of the oath or not, and of holding that 
it is for the jury to decide whether the witness 
is competent. Some such view as this doubt 
less accounts for what we feel was the unwar- 
ran‘ed exercise of the court’s discretion in 
allowing this girl to testify. It does not ap- 
pear that the court was satisfied that she un- 
derstood, in any way, the nature of an oath; 
the only statement by the court being, ‘I think 
she knows enough to testify.’ 

“In Kuezon ec. Tomievicz (100 Conn., 571, 
124 A., 226) three school children of six, seven 
and eight years, respectively, apparently with 
no mental defects, and showing far greater 
intelligence than this girl, were held incom- 
petent to testify. Our disinclination to inter- 
fere with the exercise of the discretion of a 
trial judge in such a situation is clearly stated 
in this case, and were the incapacity of this 
girl less obvious we would be unwilling to do 
so in the present case. The conclusion of the 
trial court will rarely be disturbed. If there 
was a definite finding that the trial court was 
satisfied she understood the obligation of the 
oath, we would doubtless rest the matter there, 
but so far as the record shows, such was not 
the case, and the court reached the conclusion 
only that she ‘knew enough’ to testify. This 
does not meet the requirements of competency. 





“The court permitted her to take the oath 
and testify, and the jury were entitled to as- 
sume, as they obviously did, that the court 
considered her competent, and that her state 
ments carried the sanction of the oath which 
she had taken and were backed by an intelli- 
gent comprehension of the facts she purported 
to give them. What a further examination 
as to the witness’ capacity would have dis- 
closed we do not know, but the record before 
us shows that she did not possess the qualifica- 
tions which the present rule requires. We 
are compelled to find that it was error to hold 
this girl a competent witness.” 


NEWSPAPER CARRIER INJURED ON 
WAY HOME HELD ENTITLED TO AWARD 
OF COMPENSATION.—A boy engaged at a 
salary to carry papers over a set route desig- 
nated by his employer had finished distributing 
the papers and was proceeding homeward. His 
course of travel was toward the initial start- 
ing point of his route. He had gone but a 
few blocks wken an automobile struck the 
bicycle upon which he was riding injuring him. 

The Industrial Accident Commission award- 
ed him compensation; the District Court an- 
nulled the award, and the commission peti- 
tioned the California Supreme Court for a hear- 
ing, which was granted. 

Mr. Justice Seawell, giving the court’s opin- 
ion in Makins v. Industrial Accident Commis- 
sion et al., 247 Pacific Reporter, 202, affirming 
the award of the commission, said: 

“This, it will be observed, is not a case 
where an outside worker, such as a solicitor or 
agent, selects his own territory or working 
district ad libitum, but it is a case where the 
employer has definitely fixed the boundaries 
of a district within which the employee is re- 
quired to labor without any right upon his 
part to change them in any respect whatso- 
ever. Under the facts of this case, the dis- 
trict thus established and controlled by the 
employer will be held to be the employee’s 
place of employment. No unreasonable ex- 
pansion of the Industrial Accident Act (St. 
1913, p. 279, as amended) is required to bring 
the instant case within its compensatory pro- 
visions.” 








An undersized Italian was married to a strap- 
ping German woman. Recently he received a 
black hand letter which read: ‘‘If you don’t 
give $1,000 to our messenger who will call Sun- 
day for it we will kidnap your wife.’’ 

He replied promptly: ‘‘I do not have the 
$1,000, but your proposition interests me great- 
ly.’’—Pitt Panther. 
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J. W. HAMPTON, JR. & CO. v. UNITED 
STATES 


DECISION BY THE BOARD OF GENERAL 
APPRAISERS 


Constitutionality of Fierible Tariff 


Under and pursuant to the provisions of 
section 315 of the tariff act of September 21, 
1922, the President of the United States made 
or caused to be made an investigation of the 
difference between the cost of production of 
barium dioxide in the United States and like 
merchandise in Germany, the principal compet- 
ing country with the United States in such mer- 
chandise, and after such investigation through 
which it was ascertained that in order to equal 
the difference between the cost of production 
of such merchandise in the United States and 
Germany it would be necessary to increase the 
rate of duty provided for such merchandise in 
the tariff act of 1922 50 per cent. 

After such ascertainment the President made 
a formal determination of the necessity for in- 
creasing the rate of duty on barium dioxide 
and proclaimed that such increase should be 
from 4 cents per pound to 6 cents per pound. 

It is claimed by the importers (protestants 
in this proceeding) that the President’s procla- 
mation was and is unconstitutional and void 
because done under an illegal delegation to the 
Executive Department of the power to legislate 
in violation of Article I of the Federal Consti- 
tution, and further, because it was done in 
violation of section 8 of said Constitution which 
vests in the Congress of the United States alone 
the power to tax. 

Held (1) That the delegation by the Congress 
to the President of the powers expressed in 
section 315 was not a delegation of legislative 
authority or of the power to tax in violation 
of sections 1 and 8 of Article I of the Federal 
Constitution. 

(2) That the President in making such in- 
vestigation and in determining the difference 
between the cost of production of barium 
dioxide in the United States and in Germany, 
as well as fixing a rate of duty which would 
equal such difference, was but carrying out the 
expressed will of Congress, and such action 
was therefore in no sense a usurpation of the 
constitutional privileges of that body. 

Brown, General Appraiser, dissenting, holds: 
Section 315 of Title III of the tariff act of 
September 22, 1922, establishing the so-called 
flexible tariff is unconstitutional as an attempt- 
ed delegation or transfer of legislative power 
and taxing power to executive authority. 

Nothing can be made certain which inherent- 
ly involves uncertainty. Therefore the rule 
based upon supposed differences in cost of 
production at home and abroad is of too in- 
definite and conjectural a nature to furnish the 
basis for a finding of “fact” upon which the 
operation of a legislative act can be made to 
take effect or depend, within the rule of law 
expounded in the case of Field v. Clark (143 
U. S. 649). The alleged facts, which are to 
determine the executive action under section 
$15, are not “precisely stated by the legisla- 
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ture” and can not be “certainly ascertained by 
the executive;” the prerequisites stated by 
Willoughby as necessary to bring such plan or 
scheme within the rule. 

Differences in production costs not being a 
definite fact, which can be accurately ascer- 
tained, the so-called finding of such alleged 
cost differences must necessarily involve dis- 
cretion, choice, and judgment, and therefore 
section 315 is an attempt to delegate the legis- 
lative trust and discretion committed by the 
people to Congress alone. 

Section 315 speaks and operates, at every 
stage of the process, in terms of executive 
judgment and discretion; to which discretion, 
a polit‘cal matter, such as the levy of a fu- 
ture tax, can not be confided by the Federal 
legislature. 

Fixing the tax rate for the future is not a 
justiciable matter subject to review in the 
courts. This differentiates the executive power 
here sought to be granted from the action of 
the Interstate Commerce Commission, the Fed- 
eral Trade Commission, and similar bodies. 

2. It purports, upon its face, to make a 
levy for the purpose of protection alone with- 
out consideration of revenue. This is not with- 
in the grant of Federal power contained in 
paragraph 1 of section 8 of Article I of the 
Constitution, even if no question of delegating 
legislative power was involved. 

If the majority conclusion is right, the Con- 
gress, by declaring a few general principles 
of taxation, can abdicate the substance of its 
legislative trust over that entire subject, and 
pass its representative responsibility, over this 
power to destroy, to bureaus and commissions 
(fortified by presidential proclamation), thus 
leaving the people, their business and their 
property, entirely at their mercy, and neces- 
sarily without court review of their taxing 
discretion. 


The foregoing gives the gist of the General 
Appraisers’ decision, together with the view 
of Judge George Stewart Brown, who dissent- 
ed. Judge Brown’s dissenting opinion raises 
questions of vital and far-reaching importance, 
therefore we publish it in fullEprror. 


DISSENTING OPINION 


Brown, General Appraiser: This suit against 
the United States was brought in this court 
under the legal procedure provided by the cus- 
toms acts. The collector (at the port of New 
York) took duty at the rate of 6 cents per pound 
upon certain barium dioxide by virtue of a 
presidential proclamation of May 19, 1924 
(T. D. 40216; 45 Treas. Dec. 669), increasing 
the rate 50 per cent under the authority of 
subdivisions (a) and (c) of section 315, Title 
Il, tariff act of September 21, 1922. 

The importer claims that only the rate of 
4 cents per pound prescribed by paragraph 12, 
under which classification is made, should 
have been collected; asking judgment for re- 
fund of all duty taken above that rate. 
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Testing the legality of a customs levy 
(necessarily including its constitutionality) is 
the purpose for which this jurisdiction was 
expressly established, as an improvement upon, 
and substitute for the original common law 
remedy (U. S. v. Ranlett etc., 172 U. S., bot 
tom of p. 145; U. S. v. Passavant 169 U. S., top 
of p. 20). 

The language of the present protest section 
(sec. 514, act of 1922) permitting a legal con- 
test (and full nisi prius trial before this board 
as the court of first instance, United States v. 
Macy (13 Ct. Cust. Appls. —, decided November 
21, 1925), of all decisions of the collector, af- 
fecting the rate and amount of duty, is very 
broad and expressly includes the “legality of 
all orders and findings entering into the same.” 
Moreover, the appeal provision, section 195 of 
the Judicial Code, provides that certiorari to 
the United States Court of Customs Appeals, 
whose duties are appellate only, may be grant- 
ed by the Supreme Court, without certificate 
of importance, in customs cases involving con- 
stitutional questions. The case of Field v. 
Clark (143 U. S. 649), arose before this tri- 
bunal as reported in G. A. 203 (T. D. 10553). 

Section 315 of Title III of the tariff act of 
1922 which purports to authorize such in- 
crease, so far as material, reads as follows: 

(a) That in order to regulate the foreign 
commerce of the United States and to put into 
force and effect the policy of the Congress by 
this act intended, whenever the President, upon 
investigation of the differences in costs of 
production of articles wholly or in part thea 
growth or product of the United States and 
of like or similar articles wholly or in part the 
growth or product of competing foreign coun- 
tries, shall find it thereby shown that the 
duties fixed in this act do not equalize the said 
differences in cests of production in the United 
States and the principal competing country he 
shall, by such investigation, ascertain said dif- 
ferences and determine and proclaim the 
changes in classifications or increases or de 
creases in any rate of duty provided in this 
act shown by said ascertained differences in 
such costs of production necessary to equalize 
the same. Thirty days after the date of such 
proclamation or proclamations such changes in 
classification shall take effect, and such in- 
creased or decreased duties shall be levied, 
collected, and paid on such articles when im- 
ported from any foreign country into the 
United States * * *: Provided, That the 
total increase or decrease of such rates of duty 
shall not exceed 50 per centum of the rates 
specified in Title I of this act, or in any amend- 
atory act. 

(b) That in order to regulate the foreign 
commerce of the United States and to put into 
force and effect the policy of the Congress by 
this act intended, whenever the President, 
upon investigation of the differences in costs 
of production of articles provided for in Title 
I of this act wholly or in part the growth or 





preduct of the United States and of like or 
similar articles wholly or in part the growth 
or product of competing foreign countries, 
shall find it thereby shown that the duties 
prescribed in this act do not equalize said 
differences, and shall further find it thereby 
shown that the said differences in costs of 
production in the United States and the prin- 
cipal competing country can not be equalized 
by proceeding under the provisions of sub- 
division (a) of this section, he shall make such 
findings public, together with a description of 
the articles to which they apply, in such detail 
as may be necessary for the guidance of ap- 
praising officers. In such cases and upon the 
proclamation by the President becoming effec- 
tive the ad valorem duty or duty based in 
whole or in part upon the value of the import- 
ed article in the country of exportation shall 
thereafter be based upon the American selling 
price as defined in subdivision (f) of section 
402 of this act, of any similar competitive ar- 
ticle manufactured or produced in the United 
States embraced within the class or kind of 
imported articles upon which the President has 
made a proclamation under subdivision (b) of 
this section. 

The ad valorem rate or rates of duty based 
upon such American selling price shall be the 
rate found, upon said investigation by the 
President, to be shown by the said differences 
in costs of production necessary to equalize 
such differences, but no such rate shall be de 
creased more than 50 per centum of the rate 
specified in Title I of this act upon such ar- 
ticles, nor shall any such rate be increased. 
Such rate or rates of duty shall become effec- 
tive 15 days after the date of the said procla- 
mation of the President, whereupon the duties 
so estimated and provided shall be levied, col- 
lected, and paid on such articles when import- 
ed from any foreign country into the United 
States * * * 

(c) That in ascertaining the differences in 
costs of production, under the provisions of 
subdivisions (a) and (b) of this section, the 
President, in so far as he finds it practicable, 
shall take into consideration (1) the differ- 
ences in conditions in production, including 
wages, costs of material, and other items in 
costs of production of such or similar articles 
in the United States and in competing foreign 
countries; (2) the differences in the wholesale 
selling prices of domestic and foreign articles 
in the principal markets of the United States; 
(3) advantages granted to a foreign producer 
by a foreign government, or by a person, part- 
nership, corporation, or association in a foreign 
country; and (4) any other advantages or dis- 
advantages in competition. I 

Investigations to assist the President in as- 
certaining differences in costs of production 
under this section shall be made by the United 
States Tariff Commission, and no proclamation 
shall be issued under this section until such 
investigation shall have been made. The com- 
mission shall give reasonable public notice of 
its hearings and shall give reasonable oppor- 
tunity to parties interested to be present, to 
produce evidence, and to be heard. The com- 
mission is authorized to adopt such reasonable 
procedure, rules, and regulations as it may 
deem necessary. 
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The President, proceeding as hereinbefore 
provided for in proclaiming rates of duty, 
shall, when he determines that ‘it is shown 
that the differences in costs of production have 
changed or no longer exist which led to such 
proclamation, accordingly as so shown, modify 
or terminate the same. Nothing in this sec- 
tion shall be construed to authorize a transfer 
of an article from the dutiable list to the free 
list or from the free list to the dutiable list, 
nor a change in form of duty. Whenever it 
is provided in any! paragraph of Title I of this 
act, that the duty or duties shall not exceed 
a specified ad valorem rate upon the articles 
provided for in such paragraph, no rate de 
termined under the provisions of this section 
upon such articles shall exceed the maximum 
ad valorem rate so specified. 

The Federal Constitution, Article I, section 1, 


reads: 

All legislative power herein granted shall 
be vested in a Congress of the United States 
which shall consist of a Senate and House of 
Representatives. 

Article I, section 8, paragraph 1, reads: 

The Congress shall have power to lay and 
collect taxes, duties, imposts, and excises to 
pay the debts and provide for the common de- 
fense and general welfare of the United States, 
but all duties, imposts, and excises shall be 
uniform throughout the United States. 

The Supreme Court has repeatedly recog- 
nized inherent limitations upon the Federal 
taxing power growing out of the separation 
of governmental powers and the necessary im- 
plications arising therefrom. Evans v. Gore 
(253 U. S. 245); Collector v. Day (11 Wall. 
113); United States v. R. R. Co. (17 Wall. 332; 
Child Labor Tax case (259 U. S. 20); Hill v. 
Wallace (259 U. S. 44). 

The maxim of our law first enunciated by 
Marshall, that the power to tax is the power 
to destroy, is not an admonition to the courts 
to assume that every tax passed by the legis- 
lature is valid, but an admonition to scrutinize 
earefully whether the power exists, because 
of the realization that, if it exists, it may be 
used to the extent of destruction. 

The power here sought to be granted is a 
very broad power. It is much broader than 
the power to find and declare discrimination 
by a foreign country against our commerce 
and thus put into force maximum tariff rates 
already written by the legislature as in Field 
v. Clark. 

It is power to find and declare the increase 
or decrease of an existing tariff duty, neces- 
sary to equalize the difference in production 
costs at home and abroad to the extent of 50 
per cent, or, if (in the case of ad valorem 
rates) an increase of 50 per cent in the rate 
is insufficient to meet such difference, to change 
an existing ad valorem to the American selling 





price of a “similar competitive” domestic ar- 
ticle produced in the United States which, 
when used in substantially the same manner, 
produces substantially equal results as the 
imported article on which the tax is laid, 
though perhaps differing in structure and com- 
position therefrom. Note the action taken 
upon diethylbarbituric acid under subsection 
(b) in T. D. 40474 (46 Treas. Dec. 352), and 
Tariff Commission’s printed report thereon, 
where among two competing domestic articles 
the American selling price of a particular one 
is selected as the American valuation to be 
applied. Note also the increase of duty on 
taximeters by the change on December 12, 1925 
(T. D. 41226), to the American valuation while 
lowering the ad valorem rate from 45 to 27.1 
per cent. 

The declared policy of the act differs from 
a strict rule based on the difference between 
foreign and domestic production costs when- 
ever the 50 per cent limit prevents such 
equalization as to specific rates, i. e, rates 


at so much per pound, per bushel, per square 
yard or other quantity. 

Again, such difference in policy appears in 
the power to change the basis of assessment 


of an ad valorem duty. The shift to the Amer- 
ican selling price measure of duty increases 
the amount of duty paid, in one step, from the 
measure by the foreign ad valorem. This could 
only be adjusted to a found difference in pro 
duction costs, by, at the same time, lowering 
the existing ad valorem rate. The latter re- 
duction can only be made to the extent of 50 
per cent as provided by the last paragraph of 
subdivision (b) of section 315. Consequently 
if more than 50 per cent reduction in the exist- 
ing rate should be required to make the new 
amount of duty to be paid, by reason of the 
changed ad valorem, fit the found cost of pro- 
duction difference, such equalization could not 
be made. 

Thus the power to increase the amount of 
duty paid is much greater in the case of ad 
va'orem rates than in the case of specific rates, 
while the power to decrease is the same for 
both. Again, ad valorem rates may be de- 
creased by only 50 per cent. But by changing 
the ad valorem basis the amount of duty paid 
may be increased by an amount varying for 
each article imported according to the price 
here of its particular American competitor and 
running perhaps to several hundred per cent. 

This possible change to this new measure 
for ad valorem duty (as a method of increas- 
ing the actual tax paid), coupled with the 50 
per cent limit upon changing the rate of duty, 
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thus greatly adds to the complications and 
difficulties of the plan. 

Moreover, it should be noted that subdivision 
(c) of section 315 provides that— 

In ascertaining the differences in costs of 
production, under the provisions of subdivi- 
sions (a) and (b) of this section, the Presi- 
dent, in so far as he finds it practicable, shall 
take into consideration * * * (2) the differ- 
ences in the wholesale selling prices of domes- 
tic and foreign articles in the principal mar- 
kets of the United States * * * and (4) any 
other advantages or disadvantages in compe- 
tition. 

The relation of these two considerations to 
determining the difference in production costs 
is not apparent. 

These portions of subdivision (c), just 
quoted, were deliberately retained as they now 
read, after the power given to the President to 
change rates to equalize “conditions of com- 
petition” had been amended to equalize “costs 
of production.” (Senate debate Cong. Record, 
vol. 62, Pt. 11, pp. 11226 to 11229, of August 
11, 1922.) Senator Walsh of Montana, moved 
to strike out all of subdivision (c) down to 
and including the word “competition.” His 
amendment was rejected. He said (p. 11228): 

I do that because, according to my under 
standing, that is entirely inconsistent with 
the amendments heretofore adopted declaring 
the difference in the cost of production to be 
the basis for fixing the rates by the President. 

Senator Jones, of New Mexico, had previous- 
ly said (p. 11227): 

Is that the certain and fixed basis which the 
Senator from Wisconsin intended to establish 
as the one which must be used by the Presi- 
dent in fixing rates? Did not the Senator 
from Wisconsin earnestly urge that the act 
would be unconstitutional unless we had a 
certain mathematical measure, unless it were 
made definite and certain? But the provision, 
as pointed out by the Senator from Montana, 
destroys the very certainty for which the Sen- 
ator from Wisconsin pleaded. 

Such is the provision, with these necessary 
complications and implications which is under 
attack, the constitutionality of which must be 
determined in this case. 

So far it has been assumed that the differ- 
ence in cost of production at home and abroad 
can, with expert advice, be accurately ascer- 
tained and a duty fixed to equalize such differ- 
ence. 

However, in his little book entitled “Making 
the Tariff in the United States” (1924), pub- 
lished by the Institute of Economics (McGraw- 
Hill Book Co., New York), Thomas Walker 
Page (a former chairman of the Tariff Com- 
mission) has demonstrated that it is impos- 
sible to calculate with accuracy the difference 
in cost of production at home and abroad. He 





devotes Chapter IV, entitled “Tariff Making by 
Formula,” to a demonstration of this. His 
illustrations, pages 85 to 87, of attempts to 
separate the domestic cost of production of 
raising mutton from that of raising wool on 
the same sheep, and his illustrations, pages 88 
to 90, of impossible attempts to séparate the 
cost of incidental by-products, are conclusive 
and convincing. They show that the result 
must always largely depend upon the point of 
view and the method of bookkeeping or cal- 
culating employed by the person who attempts 
it. Among other things, he says: 

Page 83—The application of the difference 
between costs as a measure of duties is usually 
impossible owing to the difficulty of finding 
what the difference amounts to. 

There is much misunderstanding as to what 
cost accounting can really show. It is true 
that no manager of any considerable and well- 
conducted business today fails to record the 
costs of the business and to make some analysis 
of them. He finds it desirable to do so in 
order to stop leaks, to promote efficiency, to 
exhibit the net profits of the enterprise, and 
for other purposes. There is a popular as- 
sumption that the records thus kept will ac- 
curately disclose the cost per unit of the prod- 
ucts turned out. In fact, however, this is 
seldom the case. 

Page 84—A multitude of questions arise 
* * *, Shall the materials used be valued 
at their market price, or at what it actually 
cost to produce them? Shall interest be al- 
lowed on the value of plant and equipment; 
and if so, is it proper to take the value of the 
plant as a “going concern,” or is it better to 
take as the value of the estimating cost the 
outlay of the owners in acquiring and improv- 
ing it? Such questions suggest that costs can 
be made to seem either high or low by the 
system of accounting which is followed. It 
might be possible in time to standardize the 
system and thus in a somewhat arbitrary way 
to reach a cost per unit of product in some in- 
dustries that consist of simple and indepe- 
dent processes resulting in a single product. 
But such industries are relatively few. Modern 
industrial processes are commonly so organized 
and integrated that they contribute jointly to 
the completion of a number of different com- 
modities. The accountant is usually faced, 
therefore, with the problem of joint costs, and 
the solutions accepted are purely arbitrary 
and differ widely from one plant to another. 

Even in a simple pastoral industry, such as 
sheep husbandry, this problem is encountered 
* * * aside from any question as to how the 
total cost is constituted what is the basis on 
which it can be divided between the wool and 
the meat produced? The existing tariff law 
imposes duties at different rates on sheep, on 
mutton, on lamb, and on several varieties of 
wool. If these duties are to be measured by 
the difference between domestic and foreign 
costs, the total cost of sheep husbandry must 
in some way be distributed amongst the dif- 
ferent products on which the duties are levied. 
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The basis of distribution adopted by the 
Tariff Commission is doubtless as good as any. 
Thus the commission reported that in Mon- 
tana during 1919 the expenses for 82,122 sheep 
were $9.93 a head. This was made up of labor, 
interest at 6 per cent on investment, feed, 
fees and rentals, shearing, depreciation and 
miscellaneous. It is clear that no important 
item except shearing was incurred exclusively 
for a single product. Expenditures for labor, 
feed, and the rest were made for producing 
both meat and wool. The commission divided 
the joint costs between these two products in 
proportion to the sheep owners, receipts from 
each of them. * * * The fallacy of the method 
is obvious since it makes it appear that the 
smaller the receipts from either product the 
lower will its cost be. This is clearly contrary 
to fact. 

He then proceeds to show that a very hard 
winter for lambs, requiring unusual outlays 
to save any lambs at all. would reduce the 
proportionate receipts from lambs and indi- 
cate, erroneously of course, that the cost of 
lambs was exceptionally low, and that of the 
wool proportionately high, adding— 
and by a pernicious paradox if the lamb crop 
were a total failure the lambs would have 
cost nothing at all. 


After further equally convincing illustrations 
his conclusion on page 92 is as follows: 

These illustrations suffice to show that varia- 
tion in costs of production is general, that it 
can not be compensated by any method of 
bookkeeping, and that it can not be prevented 
by any device of human ingenuity. 

Adding: 

There is, in fact, no such thing as a single 
“domestic cost of production” for any com- 
modity. There are almost as many different 
costs as there are producers; and the ques- 
tion arises: Which should be taken for com- 
parison with a foreign cost to find a standard 
for measuring duties? It is obvious that the 
higher the figure taken the greater will be 
the proportion of the industry protected. But 
no one would advocate duties high enough to 
protect producers whose high costs are due 
to unwise location, inadequate equipment, ex- 
travagant methods, or poor management. On 
the other hand, if the lowest cost be taken 
it might well result in no duty at all, for 
the lowest domestic costs are sometimes less 
than the lowest costs abroad. 

After reviewing the difficulties in obtaining 
foreign costs he concludes Chapter IV with 
this general statement: 

The conclusion can not be escaped that it 
is rarely possible to ascertain accurately the 
difference in costs of production at home and 
abroad. To use as the basis of a general tariff 
act a thing so fleeting, evasive, and shadowy 
would be neither right nor possible. 

Philip G. Wright in the Review of Reviews 
for November, 1922, page 502, says: 

In many cases the collection of costs is im- 
possible for the simple reason that they do 





not exist. What, for example, is the cost of 
producing wool as distinguished from mutton, 
of hides as distinguished from beef, of gasoline 
as distinguished from kerosene, lubricating 
oil, and a dozen other petroleum products? 
Where costs can be ascertained it is found that 
no two manufacturers manufacture at the same 
cost, and the problem of selection arises. Shall 
it be the highest or lowest, the average or 
marginal that is to be used for determining 
the duty? Wages and prices of materials are 
extremely uncertain guides. In the case of 
29 sugar centrals in Cuba, all having the same 
opportunities for obtaining labor and mater- 
ials, the highest unit cost was more than 
twice the lowest, with the costs for the other 
27 ranging in gradation between. 

89491—26;——-4 

Granting Page’s demonstration that the dif- 
ference in cost of production of most articles 
of commerce at home and abroad is not an 
ascertainable fact in any .reasonable sense at- 
tributable to those words, and the legal con- 
clusion inevitably follows that the provision 
before us leaves to executive judgment and 
discretion what the amount of the tax shall 
be. The executive officers then (taking the 
whole process together, including the function 
performed by Tariff Commission and Presi- 
dent, and whoever else is consulted) make the 
law levying the tax, instead of the elected 
representatives of the people to whom alone 
such power is committed by the Constitution. 

Irrespective of what Page so brilliantly says, 
we all know from common knowledge that 
the actual cost of production in no two fac- 
tories or farms is the same. This is due to 
differences of location, cost of plant, labor 
conditions, quality of executive management, 
method of capitalization, availability and cost 
of raw material, whether the article is pro 
duced directly or with other things as a by- 
product, distance from the market, weather 
and climatic conditions, and other causes. 

A careful study of the Tariff Commission’s 
elaborate, careful, and painstaking published 
reports under section 315, particularly their 
reports upon “Wheat and wheat products” and 
“Sodium nitrite,” indicate that there are many 
methods of calculating and averaging which 
they must choose between in getting the re- 
sult aimed at. Their discretion in so decid- 
ing is necessarily bound, at times, to affect 
their conclusion as to what is the actual dif- 
ference between foreign and domestic costs. 
For instance— 

(1) What area (if not the whole United 
States) they shall cover to compare with the 
competing Canadian section in the production 
of, say, hard spring wheat, and whether win- 
ter wheat shall be included in the investiga- 
tion; the tariff rate applying to all wheat? 





Vol. 99 


CENTRAL LAW JOURNAL 


371 








(2) Whether costs of one current year 
should be compared or an average over a period 
of years, say three, taken for comparison. 

(3) Whether transportation costs of the 
foreign and domestic articles to a common 
market place should be included or excluded 
from costs of production. 

(Notre.—If transportation costs to a common 
market place can be considered, which shall be 
chosen as between the differing cost of trans- 
porting goods, say to a common market in 
New York, from producers located in Texas, 
California, Michigan, and Maine. An attempt 
at averaging these would necessarily be ar- 
bitrary and plainly lie in discretion. No av- 
eraging would ‘satisfy the long-haul producer. 
If there happens to be more than one common 
market place, the difficulty, uncertainty, and 
hence the discretion, increases. ) 

(4) Whether the difference between foreign 
and domestic costs should be measured between 
points representing a weighted average cost in 
the two countries, respectively, or at a point 
representing a cost at or below which the 
bulk of the American product is produced. 

(5) Whether land in the competitive area 
investigated to determine an agricultural 
duty should be taken at its rental value or 
as for a fair return at interest upon its 
capital value. 

(6) What division of costs shall be appor- 
tioned between principal and _ by-products, 
shown by Page, as above, to be necessarily ar- 
bitrary. 

(7) The readjustment vel non of actual 
costs to an estimated production equivalent 
to a given percentage of plant capacity. 

In this connection note “Statement regard- 
ing mill feed costs,” by Thomas O. Marvin, 
chairman of the Tariff Commission, page 26 of 
the commission’s report on “Wheat and wheat 
products,” in which among other things he 
says: 

* * * the experts of the commission were 
compelled to prepare an estimated or theoret- 
ical cost based upon a system of allocating a 
percentage of milling costs in the proportion 
which receipts for mill feed bore to receipts for 
flour. (Italics ours.) 

The result of any attempt to choose any 
method or rule whatsoever for averaging the 
costs of many different producers, whether 
based upon “a weighted average cost” or upon 
a “bulk line production cost” or upon any other 
so-called scientific method, necessarily becomes 
a mere discretionary guess, i. e., a question 
of where we choose to draw the line. The 
final figure arrived at manifestly must depend 
upon the particular method of averaging which 
is selected. A method does not become ac- 
curate, and its result become certain, by merely 
giving the process a scientific name. A dream 
does not become a reality through descriptive 





terminology. A guess does not become a fact 
by calling it a finding. 

Selling prices and cost of production are 
not certainly related to each other. Costs may 
increase, diminishing profit, without a _ cor- 
responding higher selling price being neces- 
sarily obtainable for the goods. Conversely, 
costs may diminish without sales prices de 
clining proportionately. Consequently, assum- 
ing the difference in production costs of a par- 
ticular article at a particular time was mathe- 
matically determinable, and an ad valorem 
rate was proportionally increased, or dimin- 
ished, to equalize such cost difference; any 
change in foreign sales prices would at once 
vary the amount of duty paid and to that ex- 
tent spoil the equalization between duty and 
cost difference. As, in ordinary trade, no sales 
prices long remain constant, and costs of pro- 
duction also continually vary, the impossibility 
of fixing an ad valorem tariff which would, 
for any reasonable period of time, accurately 
represent the difference in cost of production 
at home and abroad becomes apparent. 

Any generalization from such varying fac 
tors, however intelligently and painstakingly 
arrived at by executive authority, must, in the 
nature of the case, be largely a matter of 
individual opinion and judgment. As all the 
factors which make up the finding are them- 
selves variable and uncertain it is impossible 
that the generalization from them could at- 
tain to greater certainty or be any more than 
a rough approximation like the finding of 
damages, in tort, by a jury. 

In an address on December 9, 1925, before 
the American Economic Association, published 
in the Congressional Record of January 4, 
1926, page 1051, Dr. F. W. Taussig, of Harvard 
(another former chairman of the Tariff Com- 
mission), says: 

The point which is important for my present 
argument is that any decision which is finally 
reached—any figure which purports to state 
the differences in cost—necessarily involves 
the exercise of judgment. No exact and cer- 
tain conclusion can be reached even by the 
most perfectly conducted investigation. There 
is always the possibility of choice between dif- 
ferent results, according as you select one or 
another method of averaging, cover one or 
another period of time, put your marginal 
produce or your bulk line at a higher or lower 
point, consider this figure or that to be the 
representative one. Even the most competent 
and impartial Tariff Commissioner will often 
have to confess that there is no one figure 
which can be unqualifiedly said to be the ac- 
curate one. 

Professor Willoughby, in his work on the 
Constitution, Volume 2, page 1319, in discuss- 
ing Field v. Clark, says: 


The doctrine thus declared is without ob- 
jection so long as the facts which are to de 





372 


CENTRAL LAW JOURNAL 


No. 21 








termine the executive acts are such as may be 
precisely stated by the legislature and certain- 
ly ascertained by the Executive. 

Were it possible to use the term “precisely 
stated” in connection with the language of sec- 
tion 315 it has been fully demonstrated above 
that the difference in cost of production at 
home and abroad can not be “certainly ascer- 
tained.” 

No amount of administrative findings by 
the most brilliant and painstaking Tariff Com- 
mission (which their published reports under 
section 315 show the commission to be) can 
render certain a legislative rule, declaring a 
policy for the future, which depends upon 
such factors inevitably fluctuating from day 
to day. Nothing can be made certain which 
inherently involves uncertainty. 

A commission of experts working at top 
speed every day of the year could cover dur- 
ing many years but a small fraction of the 
rates in the dutiable schedule. Thus, at best, 
the declared policy of Congress could have 
only a limited application. Moreover, by the 
time a necessarily long and elaborate inves- 
tigation has been concluded conditions may 
have materially changed. It would ex neces- 
sitate rest in the judgment and discretion of 
the commission, without whose investigation 
the President can not act (or from the sug- 
gestion of the President himself) or the acci- 
dent of what petitions for changes happened 
to be filed, as to how far and to what extent 
the declared policy should be carried out. This 
itself makes section 315 speak and operate 
in terms of executive judgment and discre 
tion. 

There is nothing in these provisions to limit 
the President in making the findings provided 
for (and the consequent chariges in duty) to 
the report of the Tariff Commission thereon. 
Manifestly he can also consult data and infor- 
mation furnished him by other experts or de 
partments. This again speaks in terms of 
discretion. 

The constitutional consequences as a pre- 
cedent from holding this to be a valid delega- 
tion of power must be squarely met. 

If Congress may direct the executive au- 
thority to change existing tariff rates to meet 
differences in production costs while consid- 
ering also differences in the sales prices in 
America of the foreign and domestic article 
and “any other advantages or disadvantages 
in competition,” it follows as a logical con- 
clusion that similar action can be taken in 
relation to income taxes or inheritance taxes 
or any other taxes. If this rule of supposed 
efficiency, or equalization of competition 





through cost calculations, is constitutional, 
Congress could declare some rule of supposed 
economic morality for income and inheritance 
taxes that everyone should pay according to 
his ability, with authority to the Executive 
to find the facts and establish the classes or 
groups upon which, in conformity with such 
declared rule, income surtaxes or graduated 
inheritance taxes should be levied, in the 
amounts as (and upon the classes of persons: 
who) were fixed and determined by the Execu- 
tive, relying upon the best expert economic 
advice. The supposed facts to be found by the 
experts would be as easy to find as the sup- 
posed facts to be found under this plan. One 
would no more be a conjecture or guess than 
the other. What are the rational limits to the 
new constitutional doctrine here asserted in 
this statute? All candid men must admit that 
there are none. 

To affirm the assessment before us would 
open a door into a land which has no boundary 
and totally obliterate the distinction between 
legislative and executive powers, and their 
separation for the protection of liberty, upon 
which our constitutional structure rests and 
set up in its place a new executive power un- 
der which the citizen is taxed at discretion. 

We use the word “fact” in a number of 
senses. When a jury awards damages for a 
tort committed it merely makes a rough guess, 
frequently including punitive damages—i. e., 
what it considers, as a purely mental opera- 
tion, outside of any calculation for actual loss, 
should be added as punishment for the wrong. 
Reasonable minds will always differ as to 
whether such verdict (with or without puni- 
tive or “mental anguish” additions) accurately 
compensates the plaintiff for the injury suf- 
fered. Nevertheless (in both cases), for want 
of a better term and in poverty of language, 
we call that “finding a fact” in a legal sense, 
because the jury, rather than the legal func- 
tionary, the court, determines it. 

It is not the finding of a “fact” in any ac- 
curate sense of that term, which Webster calls 
“a reality,” an “event,” a “truth.” It is a 
mere attempt to guess at an adjustment which 
will be accepted as an approximate satisfaction 
for some faulty human relationship. Such 
legal process for rough approximations of this 
sort is all that the human mind can devise in 
aid of bringing about justice between the par- 
ties to such litigation. 

But here we are not dealing with litiga 
tion or with something which can be deter- 
mined by the processes of litigation. We are 
dealing with the purely political matter of the 
levy of a tax upon the citizen by the legis- 
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lative department of his Government. This 
is a political process by which the citizen, 
acting through his Federal legislative agents 
in Congress, fixes the necessary contributions 
for the support of the Federal Government. 
There are no parties whose maladjusted rela- 
tions are to be approximately adjusted through 
a legal remedy given. No one has a right to 
the continuance or imposition of a particular 
tariff rate. The question before the executive 
authority under section 315 is not the asser- 
tion or protection of a right, but whether the 
existing law shall be changed. 

It is difficult for either a legal or lay mind 
to mentally contemplate a suit by a citizen 
against his Government, or against importers, 
manufacturers, consumers, or anybody else, 
brought to determine the amount of a tax to 
be levied by Government, upon himself or 
upon any other citizen or class of citizens. It 
is equally difficult to visualize a court, or a 
quasi-judicial body with review by the courts, 
performing a purely legislative function and 
entering purely legislative judgments and de 
crees, for the levy vel non of such tax, which 
the determination of such fanciful suit would 
involve. It must be said, without hesitation, 


by all who understand what the American 


Government, with its vital separation of legis- 
lative, executive, and judicial powers, means, 
that if this act intends to set up such a legalis- 
tic unreality as that, it must necessarily fall 
by its own weight as attempting to make jus- 
ticiable (with consequent power to the courts 
to determine it) the purely political act of 
levying a tax. 

We have seen that the finding of damages 
for a tort by a jury is not accurately described 
as the finding of a “fact” in the ordinary sense 
of that word. 

On the other hand, when the Secretary of 
the Treasury measures the number of grains 
of silver or gold in a foreign coin (as in 
Arthur v. Richards, 90 U. S. 259; Cramer v. 
Arthur, 102 U. S. 612; Hadden v. Merritt, 115 
U. S. 25; and United States v. Klingenberg, 
153 U. S. 93), he determines something about 
which ordinary minds can not reasonably dif- 
fer. That is the determination of a fact in 
the accurate sense. 

The amount of a bounty or grant as given 
on export by a foreign country as measured 
by the Secretary of the Treasury for the as- 
sessment of countervailing duty is equally defi- 
nite and certain. (See Downs v. United 
States, 187 U. S. 496, and Nicholas v. United 
States, 249 U. S. 34.) 

Again, when Congress leaves it to the Sec- 
retary of War to determine whether or not a 





bridge over a navigable river obstructs naviga- 
tion that officer merely measures the height of 
vessels actually using, or capable of using, that 
stream and by comparing the height of the 
span of the bridge ascertains whether or not 
there is such obstruction. That again is the 
real determination of a fact, concerning which 
there could not be an honest difference of opin- 
ion. That is all that is decided in the cases 
of The Union Bridge Co. v. United States (204 
U. S. 364); Monongahela Bridge Co. v. United 
States (216 U. S. 177); and Hannibal Bridge 
Co. v. United States (221 U. S. 194). 

Determination of the easily ascertainable 
fact of discrinination by a foreign country 
azainst our commerce as a condition of the ap- 
plication of maximum tariff rates, already writ- 
ten in the statute, as in Field v. Clark (143 
U. S. 649), falls into the same definite class. 

It is to this class of definite “facts,” to 
which the courts refer, when they say that the 
legislature may delegate the finding of a fact 
to executive authority, upon which finding the 
operation of a statute, already complete in it- 
self, may be made to depend. 

Here the insuperable and inherent difficulty, 
in accurately determining and accurately com- 
paring foreign and domestic production costs, 
makes the action before us fall into the uncer- 
tain and conjectural nature of the other class. 
Add to that (1) consideration of relative sales 
prices of the foreign and domestic article in 
our market and (2) consideration of “other 
advantages and disadvantages in competition” 
and the uncertainty and indefiniteness enor- 
mously increases and makes sure the conclusion 
that it falls into that class. 

To deny the power asserted in the case at 
bar would most emphatically not stop the 
wheels of Government, as was said by the Su- 
preme Court, in the Union Bridge Co. case, 
supra, concerning the denial of the power to 
prevent the obstruction of navigation through 
the action of the Secretary of War there dis- 
cussed. Its denial here would not hamper in 
the slightest degree the customary levy of 
tariff duties by Congress. It would merely 
strike down an unwarranted delegation of the 
taxing power never heretofore attempted. 

The claim that finding market value on the 
day of exportation by appraisement, by way of 
executing and applying an existing ad valorem 
rate, a relatively certain and accurate process, 
which is subject to judicial review before the 
board, and the courts on appeal, as to the law 
involved, and before the board (a nisi prius 
court) as to the facts, bears any resemblance 
whatever to, or serves as any sort of legal 
precedent for the political levy of new tariff 
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taxes upon the citizen (i. e. prescribing a tax 
rate for the future) by means of the complicat- 
ed formula before us, is so untenable on its 
face as to merit no discussion. 

For those to whom the distinction between 
executing or applying an ezisting ad valorem 
and making a new rate of tax (to apply in 
the future), by changing the law is not self- 
evident it may be noted that, in the rare cases 
where under former acts, in the absence of sales 
or offers to sell foreign market value on the 
day of exportation was arbitrarily found con- 
structively from cost of production, with fixed 
minimum additions for overhead and profit, 
merely the cost in one factory on a day certain 
was in practice dealt with. 

The words “such or similar’ never appeared 
in the cost of production provision used for 
finding ad valorem value as a dernier resort, 
by way of executing and applying an ezisting 
ad valorem rate, until this very tariff-act of 
1922. 

The currency cases, cited by the Govern- 
ment, Collector v. Richards (23 Wall. 246), 
Cramer v. Arthur (102 U. S. 612); Hadden 
v. Merritt (115 U. S. 25), United States v. 
Klingenberg (153 U. S. 93), and the appraise- 
ment cases, Auffmordt v. Hedden (137 U. S. 
310), Passavant v. United States (148 U. S. 
214; decision below G. A. 899, T. D. 11986), 
Stairs v. Peaslee (18 Howard 521), Passavant 
v. United States (169 U. S. 16; decision be 
low G. A. 1602; T. D. 13181), did not involve 
the question of delegating legislative power. 
That question is not discussed in the opin- 
ions. The question discussed in all of them 
was whether or not there was any judicial re 
view (and its scope, and the consequent re- 
lief vel non on the merits) of .the liquidations 
and appraisements there contested. They con- 
sequently give no support to the Government’s 
contention here. The same thing is true of 
the countervailing duty cases, also cited by 
the Government, Downes v. United States (187 
U. S. 496; affirming G. A. 4912, T. D. 22984), 
Nicholas v. United States (249 U. S. 34; af- 
firming G. A. 7758, T. D. 35595), where the 
issue was whether a bounty or grant had been 
actually bestowed by the foreign country. No 
question of delegating legislative power was 
raised or discussed. Again, the fact that 
judicial review was denied of certain findings 
made in those cases and in Franklin Sugar 
Refining Co. v. United States (178 Fed. 743), 
has nothing to do with the question of delegat- 
ing legislative power or with the determina- 
tion of the issues before us. 

In the case of Buttfield v. Stranahan (192 
U. S. 470), the act under consideration pro- 
vided: 





That it shall be unlawful for any person or 
persons or corporation to import or bring into 
the United States any merchandise as tea 
which is inferior in purity, quality, and fitness 
for consumption to the standards provided in 
section three of this act, and the importation 
of all such merchandise is hereby prohibited. 

That immediately after the passage of this 
act, and on or before February fifteenth of each 
year thereafter, the Secretary of the Treasury 
shall appoint a board, to consist of seven mem- 
bers, each of whom shall be an expert in teas, 
and who shall prepare and submit to him 
standard samples of tea; that the persons so 
appointed shall be at all times subject to re- 
moval by the said Secretary, and shall serve 
for the term of one year; * * * 

That the Secretary of the Treasury, upon 
the recommendation of the said board, shall fix 
and establish uniform standards of purity, 
quality, and fitness for consumption of all 
kinds of teas imported into the United States, 
and shall procure and deposit in the custom- 
houses of the ports of New York, Chicago, San 
Francisco, and such other ports as he may 
determine, duplicate samples of such standards. 
* * #* All teas, or merchandise described as 
tea, of inferior purity, quality, and fitness for 
consumption to such standards shall be deemed 
within the prohibition of the first section 
hereof. 

Mr. Justice White, after holding that Con- 
gress has from the beginning exercised a 
plenary power in respect to the exclusion of 
merchandise brought from foreign countries, 
said, page 496: 

We may say of the legislation in this case, 
as was said of the legislation considered in 
Field v. Clark, that it does not, in any real 
sense, invest administrative officials with the 
power of legislation. Congress legislated on 
the subject as far as was reasonably practi- 
cable, and from the necessities of the case was 
compelled to leave to executive officials the 
du‘y of bringing about the result pointed out 
by the statute. To deny the power of Con- 
gress to delegate such a duty would, in effect, 
amount but to declaring that the plenary power 
vested in Congress to regulate foreign com- 
merce could not be efficaciously exerted. 

A careful analysis strikingly differentiates 
that case from the case at bar— 

(1) It does not deal with taxes. 

(2) It would be impossible to say that to 
deny the power of Congress to delegate to 
executive authority the right to change a duty 
to equalize foreign and domestic production 
costs would in effect amount to. declaring that 
the plenary power vested in Congress to levy 
import duties could not be efficaciously exert- 
ed. That claim would be a little late after 
Congress for more than 135 years had itself 
(without any attempt at delegation) levied, 
during peace and war, all import duties and 
all other taxes necessary “to pay the debts and 
provide for the common defense and general 
welfare of the United’ States.” 
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(3) Because the establishment of tea stand- 
ards could, and was reasonably held to be 
the ascertainment of a fact, as distinguished 
from a mere guess or conjecture, upon which 
the act of Congress expressing its will to ex- 
clude from the commerce of the United States 
tea of inferior purity, quality, and fitness for 
consumption to such standards, could be made 
to depend. 

(4) In the tea case Mr. Justice White says: 

Whether or not the Secretary of the Treasury 
failed to carry into effect the expressed pur- 
pose of Congress and established standards 
which operated to exclude teas which would 
have been entitled to admission had proper 
standards been adopted, is a question we are 
not called upon to consider. 

That clearly implies that if improper stand- 
ards had been adopted by the Secretary such 
act would have been subject to judicial review, 
at least for bad faith or malice. 

It is elementary, on the other hand, that 
the power here sought to be given to the Presi- 
dent is, by its very nature (and also because 
the President himself exercises it), subject 
to no judicial review whatsoever. The act does 
not give, and could not give, to any court judi- 
cial authority to review the President’s action 
under these provisions, or to inquire into his 
motives or good faith in fixing or failing to 
fix, a particular rate. 

If the Tariff Commission reported the neces- 
sity of a particular increase, or decrease, of an 
existing rate by 50 per cent, or the change 
from a foreign valuation to the so-called Amer- 
ican valuation of a similar competing domestic 
article, and the President refused to declare 
such change, no court could compel him to do 
so. Again, if the Tariff Commission reported 
an increase by 50 per cent and he declared an 
increase of only 40 per cent, no court could 
decide whether the Tariff Commission’s judg- 
ment should be substituted for his or that the 
facts warranted either rate. 

As soon as an investigation is had by the 
Tariff Commission the President’s discretion- 
ary power over the rate investigated, within 
the limits fixed by the statute, becomes ab- 
solute and final. Within those limits he may 
fix any rate he pleases up or down (or by 
change of ad valorem), entirely irrespective 
of, and, if he so finds, directly contrary to, 
the recommendation of the Tariff Commis» 
sion. He - may even ignore the investigation 
entirely and decline to make a recommended 
change. Nothing could more clearly express 
the power to tax directly lodged in the Execu- 
tive himself. 

The above considerations demonstrate that 
the case of Buttfield v. Stranahan gives no sup- 





port to the legality of the power here sought 
to be granted. 

The case of United States v. Grimaud (220 
U. S. 506), cited by the Government, dealt with 
a totally different situation. There was in- 
volved only the regulation, management, and 
control of Government property, distinctly an 
executive duty. Congress expressly authorized 
the Secretary of Agriculture to make regula- 
tions for the management and control of graz- 
ing upon a forest reserve for its protection. 
Congress itself prescribed the penalties for 
their breach. The authority to make such 
administrative rules was not a delegation of 
legislative power at all. The Secretary was 
not finding facts which would bring a law into 
effect, but merely managing Government prop- 
erty as directed by Congress. The court says, 
page 532: “A violation of reasonable rules re- 
garding the use and occupancy of the property 
is made a crime, not by the Secretary, but by 
Congress. The statute, not the Secretary, 
fixes the penalty.” 

An analogy is claimed between the levying 
of a tax through executive authority, based 
on differences in production costs, and the 
action of the Interstate Commerce Commission, 
in first deciding that a rate charged by a com- 
mon carrier for some public service is unrea- 
sonable, and then declaring what will be a 
reasonable, charge for such service. 


But historically such analogy fails complete- 
ly. For declaring a charge for some public 
service to be unreasonable, finding a reason- 
able charge, and giving damages for the dif- 
ference between the two, was an accepted part 
of the jurisdiction of all common-law courts 
and exercised by them until such commissions 
were established. Mr. Justice White, in Texas 
& Pacific Railway Co. v. Abilene Cotton Oil 
Co. (204 U. S. 426) says, on page 436: 


Without going into detail, it may not be 
doubted that at common law, where a carrier . 
refused to receive goods offered for carriage 
except upon the payment of an unreasonable 
sum, the shipper had a right of action in dam- 
ages. It is also beyond controversy that when 
a carrier accepted goods without payment of 
the cost of carriage or an agreement as to the 
price to be paid, and made an unreasonable 
exaction as a condition of the delivery of the 
goods, an action could be maintained to re- 
cover the excess over a reasonable charge. 
And it may further be conceded that it is now 
settled that even where, on the receipt of goods 
by a carrier, an exorbitant charge is stated, 
and the same is coercively exacted either in 
advance or at the completion of the service, 
an action may be maintained to recover the 
overcharge. (2 Kent, Comm. 599, and note a; 
2 Smith Lead. Cas., pt. 1, 8th ed., Hare & Wal- 
lace notes, p. 457.) 
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After which he concludes that this common- 
law jurisdiction was taken away by the pas- 
sage of the interstate commerce act giving 
power to pass on the reasonableness of charges 
to the Interstate Commerce Commission. 

The fact is that the powers these commis- 
sions exercise (whatever they are now called) 
thus arose as a judicial function (deciding 
what was fair or reasonable between conflict- 
ing interests) and developed from that. They 
can now be used in the present form, through 
such commissions, as more convenient and ef- 
fective than such original common-law juris- 
diction. And the same thing is true of the 
powers of the Federal Trade Commission, 
subject as they are to judicial review, a mere 
practical expansion or application of the judi- 
cial power existing at common law to curb 
monopoly and unfair trade practices. 

Even after the passage of the Hepburn Act 
in 1906 giving the Interstate Commerce Com- 
mission power to affirmatively fix rates the 
Supreme Court said in I. C.C. v. L. & N. R. R. 
Co. (227 U. S., at p. 92): 

Under the statute the carrier retains the 
primary right to make rates, but if after hear- 
ing, they are shown to be unreasonable, the 
commission may set them aside and require 
the substitution of just for unjust charges. 

In that case the court also points out the 
judicial review which may be had of the com- 
mission’s action. ° 

When we come to look at taxation we find 
no such history. It never was the function 
of any court to pass on the reasonableness vel 
non of a tax. (Patten v. Brady, 184 U. S., at 
p. 623; Flint v. Stone, etc., 220 U. S., at p. 167; 
McCray v. United States, 195 U. S., at p. 58.) 
The sole function of the courts, in relation to 
taxes, is to say whether they ‘have been legally 
appraised and levied upon a proper construc- 
tion of the statute or whether the statute is a 
violation of constitutional principles. There- 
fore it seems clear that no strengthening 
analogy can be invoked from the quasi-judicial 
function performed by the Interstate Commerce 
Commission, with review of its findings for il- 
legality by the courts, in support of the idea 
that the legislature might declare a rule of 
reasonableness, for instance, in relation to 
taxation and leave it to executive authority to 
determine what was reasonable and what was 
not (the Government’s contention must go that 
far); or similarily to declare a rule, as pro- 
posed by these provisions to have the executive 
authority fix a tax that would meet the sup- 
posed differences between cost of production 
at home and abroad. A mere glance at the 
origin, history, and purpose of the power to 





fix reasonable charges exercised by the Inter- 
state Commerce Commission and the power of 
taxation here sought to be given to executive 
authority, shows their complete and funda- 
mental difference. A tax is not a toll. “A tax 
is a demand of sovereignty, a toll is a demand 
of proprietorship.” Reading R. R. Co. v. Pa. 
(15 Wall. 232, at p. 278.) 

We are not here dealing with carriers and 
their legal charge for services. The levy of a 
tax rate to equalize “differences in cost of pro- 
duction” (even if capable of accurate ascertain- 
ment) is not a justiciable subject matter, nor a 
duty which can be laid upon the courts, either 
directly or through review of the acts of a com- 
mission. Any attempt to so construe these 
provisions, and thus endeavor to save an il- 
legal delegation of legislative power, by mak- 
ing justiciable what inherently is not justi- 
ciable, involves a hopeless confusion of thought 
and an utter abandonment of the vital prin- 
ciples of the American constitutional system. 
It would be an attempt to first make a dele- 
gation of the taxing power to the Executive 
and justify that by passing the delegated power 
on to the courts, thus making of the Supreme 
Court, in particular, a sort of council of “El- 
der Statesmen” to determine our taxation sys- 
tem or carry out an inherently uncertain 
scheme of taxation based on differences in 
production costs. 

This should clearly demonstrate that the 
complicated quasi-judicial form of the novel 
process here provided for, before and by the 
Tariff Commission (an arm of the Executive) 
for determining differences in production cos‘s, 
as to such articles as they, in their discretion 
(or upon the President’s suggestion), shall 
choose to so determine, as a resuit of such 
hearings as tkey shall have, plus the results 
of such necessarily ex parte investigation as 
they must employ, plus a further discretion 
to the President to follow their findings, and 
declare the equalizing tax, or not, as he sees 
fit, after consulting others if he desires, and 
later to revoke the proclaimed rates when he 
so decides, is nothing more than a complicated 
machinery for the taxation of the citizen by 
executive judgment and discretion and as such 
plainly an unconstitutional delegation of legis- 
lative power. 

(2) Moreover, the plan before us is beyond 
the power of Congress even if it is not held 
to be an illegal delegation of legislative power, 
for it purports upon its face to make a levy for 
a private purpose. It can not be denied that 
a tariff based upon differences in foreign and 
domestic production costs executes a frankly 
declared protective policy. Let this phase of 
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the issue be clearly stated. It is whether the 
levy itself, laid ostensibly for what we call 
“protection,” and frankly not for the purpose 
of raising revenue, falls within the definition 
of the term “tax,” levied to pay the debts and 
provide for the common defense and general 
welfare of the United States, for which alone 
authority is given to Congress. 

The question is whether a levy can be made, 
not ostensibly for revenue, thus placing the 
motives of Congress beyond judicial inquiry, 
but frankly, and on the face of the statute, for 
a trade advantage to particular citizens (any 
revenue raised therefrom being merely inci- 
dental or accidental) and still be called a tar 
laid for the “common defense and general 
welfare.” 

The rate of 4 cents per pound upon barium 
dioxide, fixed by the Congress itself in the act 
of 1922, is laid in the familiar form used for 
the purpose of raising revenue (whatever its 
incidental effect) since the formation of our 
present Federal Government. The legality of 
that rate so levied can not be contested. To 
permit the courts to take proof of its effect, 
and inquire into the motives of the Congress 
in levying a duty in that form, would upset 
the Government and transfer powers over 
legislation and over taxation to the judicial 
branch. The additional 2 cents per pound, 
however, is expressly stated by the Congress in 
section 315, as well as by the Executive procla 
mation fixing its amount, and directing its 
levy; to be levied for the sole purpose of 
equalizing production costs at home and 
abroad. 

Cooley, in his General Principles of Consti- 
tutional Law (his law primer for the use of 
students), Angell edition, 1891, page 54, de- 
fines taxes as regular impositions made by 
Government “for the purpose of raising public 
revenue.” 

On page 56, under the title “The purposes,” 
he says: 

Constitutionally a tax can have no other 
basis than the raising of a revenue for public 
purposes, and whatever governmental exaction 
has not this basis is tyrannical and unlawful. 
A tax on imports, therefore, the purpose of 
which is not to raise a revenue, but to discour- 
age and indirectly prohibit some particular im- 
port for the benefit of some home manufacture, 
may well be questioned as being merely color 
able, and therefore not warranted by consti- 
tutional principles. But if any income is de- 
rived from the levy, the fact that incidental 
protection is given to home industry can be 
no objection to it, for all taxes must be laid 
with some regard to their effect upon the pros- 
perity of the people and the welfare of the 
country, and their validity can not be deter- 
mined by the money returns. This rule has 





been applied when the levy produced no re- 
turns whatever; it being held not competent 
to assail the motives of Congress by showing 
that the levy was made, not for the purpose of 
revenue, but to annihilate the subject of the 
levy by imposing a burden which it could not 
bear. Practically, therefore, a law purporting 
to levy taxes, and not being on its face subject 
to objection, is unassailable, whatever may 
have been the real purpose. * * * (Italics 
ours.) 

The apparent qualification manifestly refers 
to an ordinary levy in form for revenue and 
not to a provision expressing, as does the one 
before us, the purpose of protection on its face. 

In South Carolina v. United States (199 
U. S. 437), Mr. Justice Brewer, speaking for 
the majority of the court, says, page 450: 

By this clause (the tax clause) the grant 
is limited in two ways: The revenue must be 
collected for public purposes and all duties, im- 
posts, and excises must be uniform. 

In the case of United States v. Boyer (85 

Fed. 425, at p. 432), Rogers, district judge, 
says that the words— 
“and provide for the common defense and gen- 
eral welfare of the United States” according to 
the most liberal constructionist, is a limitation 
on the taxing power of the United States, and 
that only. 

In the case of Loan Association v. Topeka 
(20 Wall. 655), Mr. Justice Miller says, on page 
664: 

We have established, we think beyond cavil, 
that there can be no lawful tax which is not 
laid for a public purpose. 

For conclusive arguments demonstrating that 
the words “general welfare” as used in the 
tax clause grant no power whatsoever to the 
Congress see (1) statement of George Nicholas 
in answer to Patrick Henry in the Virginia 
Ratification Convention, 3 Elliott’s Debates, 
244, 245; (2) Paul Leicester Ford’s “Jeffer- 
son,” volume 11, page 489; (3) the forty-first 
number of the Federalist written by James 
Madison, and (4) speech of Henry St. George 
Tucker in the House of Representatives March 
3, 1926. 

No court has ever declared this reference to 
the “general welfare” to be a grant of power. 
None ever will. Certainly no court will ever 
say that it grants power to delegate a trust 
committed by the people to Congress alone. 

Again, a prohibited tax levy or delegation 
can not become legal by calling it a regulation 
of commerce as this section 315 purports to 
do. 

If that were so all express and implied limi- 
tations upon the power of taxation would be 
done away, if the particular act affected com- 
merce, as most taxation does, and it was merely 
called a regulation of commerce. These pro- 
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visions of section 315 must stand or fall for 
what they are upon their face, namely, a levy 
frankly for protection and the attempted dele- 
gation of the power to tax, and not by what 
they are called. (See Child Labor Tax Case, 
259 U. S. 20; Hill v. Wallace, 259 U. S. 44; 
and Trusler v. Crooks, decided by the Su- 
preme Court January 11, 1926.) If illegal, as 
a tax, or as a delegation, the fact that they 
affect commerce will not save them. 

In deciding this case we are bound in our 
action by the fundamental principle stated 
by that great judge, James Iredell, of North 
Carolina (afterwards of the Supreme Court), 
as far back as August 17, 1786, when, in de- 
fending the decision in Bayard v. Singleton, 1 
Martin’s North Carolina Reports, 48, in which 
he had been one of the counsel, he said: 

An act of assembly can not repeal the Con- 
stitution or any part of it * * * . The judges 
therefore must take care at their peril that 
every act of the assembly they presume to en- 
force is warranted by the Constitution, since, 
if it is not they act without lawful authority. 
This is not a usurped or a discretionary power, 
but one inevitably resulting from the constitu- 
tion of their office, being judges for the benefit 
of the whole people not mere servants of the 
assembly. (The Life and Correspondence of 
James Iredell by McRee, vol. 2, p. 148.) 

These words of that great jurist are direct- 
ly applicable to our duty here, convinced, as 
I think we should be, that there is plainly a 
total lack of constitutional power to accom- 
plish the end here sought. 

Neither the doctrine of implied powers, nor 
the power given to Congress in subsection 18 
of section 8 of Article I, to pass all “necessary 
and proper” laws to carry out the powers ex- 
pressly granted, gives any support to the Gov- 
ernment position, for power to delegate to 
executive discretion the levy of a tax upon the 
citizen can never be implied from the grant 
of such a trust to Congress alone. Nor could 
such delegation ever be “necessary and proper” 
as a means of carrying out a trust exclusively 
committed to Congress. Nor, if there were 
no delegation of legislative power involved, 
can a levy, upon the face of the statute for 
protection alone be a tax for the “general wel- 
fare.” 

I feel constrained to hold, for the reasons 
above set forth, that the portion of the act 
before us (sec. 315), so far as it purports to 
authorize this increased levy, is contrary to 
the tenor of the commission granted by the 
people of the several States to their Federal 
legislative agency, and is therefore void. 
Judgment should issue sustaining the claim in 
the protest for classification at 4 cents per 
pound under paragraph 12 of said act and di- 





recting refund of the excess collected above 
that rate. 

The above, upon a subject regularly assigned 
to the writer, was prepared as for a proposed 
board decision. Being disapproved by the ma- 
jority, it is now respectfully filed as a dissent- 
opinion. 

The Constitution may be more easily under- 
mined, and its safeguards frittered away, by 
specious arguments and strained construction 
invoked to avoid its plain limitations; than it 
can be destroyed by direct attack. Conse 
quently it is the duty of all courts (lower courts 
as well as appellate courts), in deciding con- 
stitutional cases, to be eternally vigilant in 
guarding and defending the fundamental Amer- 
ican principles and traditions which that great 
instrument was designed to secure and per 
petuate. The issue is a momentous one and 
of vital consequence to the future history of 
this country. Only to the casual and the 
thoughtless will it seem unimportant. Only 
they will assume, as of course, the legality of 
this grave and serious departure from our tra- 
ditional method of levying Federal taxation. 
The result will affect, not only this plaintiff, 
but the whole people of America in their his- 
toric freedom from the dangers of taxation by 
executive discretion. 

If the majority conclusion is right, the 
Congress, by declaring a few general prin- 
ciples of taxation, can abdicate the substance 
of its legislative trust over that entire subject 
and pass its representative responsibility over 
this power to destroy, to bureaus and commis- 
sions (fortified by presidential proclamation) ; 
thus leaving the people, their business, and 
their property entirely at their mercy, and 
necessarily without court review of their tax- 
ing discretion. This, in my opinion, is not 
the American form of representative Federal 
Government which the Constitution estab- 
lished; at least not the kind I was brought up 
to believe in. 








Mike—‘‘So you can prove by the Bible that 
there were department stores in Job’s Time?’’ 

Nike—‘‘Sure, don’t you remember where he 
said ‘All the days of my appointed time I wait 
till my change comes!’ ’’ 


Letter said to have been received by a lawyer: 
‘*Dear Sir—My boy got struck by an automo- 
bile, number 48,726B. If the owner is rich, 
sue him at once. The boy wasn’t bruised any, 
but on your notifying me that you have brought 
suit, I will hit him in two or three places with 
a hammer. Yours truly, ete.’’—Boston Tran- 
script. 
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1. Arrest—Search Warrant.—Under Laws 1923, 
pp. 245, 246, § 25, constable could search defendant 
and seize liquor without search warrant, where 
defendant was found intoxicated, sitting on table, 
whereon was bottle of whisky.—State v. Martin, 
Mo., 285 S. W. 777. 


2. Auctions and Auctioneers—Possession.—Un- 
der Personal Prop. Law, § 134, as added by Laws 
1911, ce. 571, title passed to buyer when auctioneer 
struck down goods, but seller could maintain pos- 
session thereof until goods were paid for. Buyer 
at auction sale, who duly tendered purchase price 
for articles not in his possession, if he was owner 
thereof, was entitled to bring replevin against 
seller.—Jawitz v. Reitman, N. Y., 217 N. Y. S. 480. 


3. Automobiles—Collision.—That defendant’s au- 
tomobile overturned in collision held not to show 
accident was proximately caused by excessive 
speed of automobile in which plaintiff was riding. 
—Schaff v. Nelson, Mo., 285 S. W. 1036. 


4.—Collision.—Evidence that defendant’s truck 
was parked without lights on highway, vio'ative 
of Laws 1921, c. 83, and codefendant, approaching 
truck which obstructed his way, turned abruptly 
and collided with plaintiff's automobile held to 
warrant finding that defendant’s negligence was 
concurring cause of accident:—Knight v. Wessler. 
Utah, 248 Pac. 132 


.5.— Collision with Street Car.—Where automo- 
bile driver, in violation of city ordinance provid- 
ing that, “when street car is overtaken, it shall 
be passed on street car’s right," passed around left 
side of street car in front of moving street car from 
opposite direction, by reason of which a collision 
occurred, he was negligent.—Beeson v. Fleming, 
Mo., 285 S. W. 708. 


6.—Leaving Scene of Accident.—Particular in- 
jury to property need not be described in informa- 
tion for feloniously leaving scene thereof, in vio- 
lation of Acts Ex. Sess. 1921, p. 103, § 27, subd. (f). 
—State v. Hudson, Mo., 285 S. W. 732. 


7.—wNegligence. — Evidence that automobile 
driver ventured on street railway track, with 
three-car train, visible at all times, seen to be 
approaching, and traffic on opposite side of track 
held to warrant jury’s finding that careless, reck- 
less, and negligent driving of automobile was sole 
proximate cause of occupants’ injuries.—Haber v. 
Pacific Electric Ry. Co., Cal., 248 Pac. 741. 


8.——Right of Way.—Automobile driver cannot 
assume that pedestrian will give him right of way 
merely because he stopped in middle of street and 
looked in direction of automobile without consid- 
ering his distance from car and other surrounding 
circumstances.—Consolidated Gas, Electric Light 
& Power Co. v. Rudiger, Md., 134 Atl. 326. 


9. Bankruptcy—Incompetent Person.—A person 
adjudged incompetent, and for whom a guardian 
has been appointed in a state where an incom- 





petent may be sued, may be adjudicated a bank- 
rupt for acts of bankruptcy committed before the 
sa re Holmes, U. S. D. C., 13 F. 


10.——‘In United States Court.’’—That involun- 
tary petition was entitled ‘‘In United States Court,” 
omitting the word “District,’’ held not ground for 
ows re Tarlinsky, U. S. D. C., 13 F. 


11.——Jurisdiction.—Rule that bankruptcy es- 
tate is within exclusive jurisdiction of bankruptcy 
court after petition is not inconsistent with juris- 
diction of state court in case instituted therein, 
subject-matter of which is within its jurisdiction. 
—Herman v. Cullerton, U. S. C. C. A, 138 F. 
(2d) 754. 


12.—Mechanic’s Lien.—Under Rev. St. § 3186 
(Comp. St. § 5908), mechanic's lien filed against 
bankrupt within time required by state law, wheth- 
er before or after adjudication, is not subordinate 
to later assessed federal income tax.—In re Cas- 
well Const. Co., U. S. D. C., 13 F. (2d) 667. 


13.—Possession of Property.—Under Act La. 
No. 159 of 1898, receiver, pending suspensive appeal 
from order appointing him, is in such actual pos- 
session of property as would preclude possession 
by trustee in bankruptcy proceedings filed there- 
after.—In re Hammond Motors Co., U. 8S. D. C., 
13 F. (2d) 901. 


14..—Solvency.—When the act of bankruptcy 
under Bankruptcy Act, § 3a (4), being Comp. St. 
§ 9587, alleged against respondent, is that because 
of insolvency a receiver has been put in charge of 
his property under the laws of the state, it is not 
a defense that he was solvent when the petition 
in bankruptcy was filed.—In re Russell, U. S. 
D. C., 138 F. (2d) 928. 


15.——Voluntary Petition.—Bankrupt, a farmer, 
gave security to two creditors. Shortly afterward 
he determined to file a voluntary petition in bank- 
ruptey, but in accordance with an understanding 
with such two creditors, and for the express pur- 
pose of not impairing their security, he deferred 
filing his petition until the expiration of four 
months after it was given. Held that such action 
was a use of the Bankruptcy Law for the pur- 
nose of defrauding his unsecured creditors, and 
that the court, as a court of equity, would regard 
the petition as having been filed, as it should have 
been, within the four months.—In re Spelman, 
U. S. D. C., 13 F. (2d) 645. 


16. Banks and Banking—Knowledge of Officer. 
—When the president and active manager of a 
bro'-erage corporation, acting for said corporation, 
selis a negotiable note to a bank, of which he is 
a'so president, the cashier of said bank acting for 
the bank in the purchase of the note, knowledge 
of the president of any defect in the title of the 
corporation to said note can not be imputed to 
the bank.—First Nat. Bank v. Bailey, N. D., 210 
N. W. 26 

17.——Set-Off.—As regards rights on insolvency, 
negotiable notes transferred to savings depart- 
ment of trust company in good faith and_on g 
consideration are regarded as though deposited 
with trustees to protect savings depositors.—Dole 
v. Chattabriga, N. H., 134 Atl. 347. 


18._—Special Deposit.—Account of sugar corpora- 
tion with bank, against which ‘“‘beet pay, roll” checks 
only were drawn, and in which only sufficient 
money to meet such checks was deposited held not 
a special deposit for a specific purpose, as_affect- 
ing sugar corporation’s right to preferred claim 
against receiver of bank.—Northern Sugar Cor- 
poration v. Thompson, U. 8S. C. C. A., 13 F. 
(2d) 829. 

19.——Stockholder’s Liability. — National bank 
holding stock of state bank as collateral security 
for indebtedness was not subject to stockholder’s 
individual liability under Vernon’s Sayles’ Ann. 
Civ. St. 1914, arts. 459, 552.—Chapman v. First 
Nat. Bank, Tex., 285 S. W. 1118. 


20. Bills and Notes—Acceleration.—In view of 
Civ. Code 1910, § 4322, right to exercise option 
of holder of series of notes to accelerate maturity 
thereof because of nonpayment of interest, or other 
default, is not affected by tender that is not con- 
tinuing and otherwise valid.—Pape v. Woolford 
Realty Co., Ga., 134 S. E. 174. 
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21.——Accommodation Indorser.—Under Negotia- 
ble Instruments Law, §§ 54, 55, 96, accommodation 
indorser cannot avail himself of set-offs or counter- 
claims available to maker, nor rely on _ holder’s 
breach of agreement with maker forming con- 
sideration for note, nor defend against holder in 
due course in opposition to warranties stated in 
sections 114, 115, and 116, except in case of usury, 
and it is no defense that holder knew that in- 
dorser was one for accommodation, but in all other 
respects indorser may avail himself of defenses 
available to maker.—William Segar, Inc. v. 1967- 
1975 Ocean Ave. R. Corp., N. Y., 217 N. Y. S. 471. 


22.——-Consideration.—Note given by stockholder 
in bank, in payment of impaired assets of bank, 
though worth less than par value to secure con- 
tinuation of bank as growing concern, held sup- 
ported by consideration.—Klitten v. American 
Security Bank, Wash., 248 Pac. 435. 


23. Brokers—License Fee.—Ordinance exacting 
annual license fees of $250 from real estate brok- 
ers and $100 from real estate salesmen held not 
unreasonable.—Gillis v. Croft, Fla., 109 So. 446. 


24. Carriers of Goods—Delay.—In an action at 
law by the consignor against a common carrier 
for delay in delivery and damage to the con- 
tents of a car of crate material, where the evi- 
dence shows that usual time required for trans- 
portation of a car from the receiving point to the 
destination point is 24 hours, and that the ship- 
ment did not arrive at destination for several days, 
and that it arrived in a different car from the 
one in which it left shipping point, having been 
transferred because of accident en route, and that 
the consignee refused to receive car on account of 
delay and the damaged condition of contents, such 
evidence is sufficient to take the case to the jury, 
and to support a verdict for the plaintiff.—Atlantic 
Coast Line R. Co. v. Mach, Fla., 109 So. 457, 


25._—Short Delivery.—Under the rule that the 
measure of damages recoverable for short delivery 
by a carrier of coal or other like commodity is 
the market value of the quantity lost at the agreed 
place of delivery, it is not an objection that such 
value includes as an element a profit to dealers.— 
Crail v. Illinois Cent. R. Co., U. S. C. C. A., 13 
F. (2d) 459. 

26. Carriers of Passengers — Carrying Beyond 
Destination.—In action against carrier for damages 
for carrying passengers beyond destination, sub- 
mission of question of punitive damages was error, 
where there was no evidence of willfulness.— 
Laird v. Atlantic Coast Line R. Co., S. C., 
8S. E. 220. 

27. Colleges and Universities—Pretended Re- 
quirement.—Though school may be lawfully or- 
ganized and conducted to teach a short course in 
medicine and surgery or single subjects thereof, 
it may not conduct such course under pretense 
that it is school of four years’ requirement, and 
certify that graduates are entitled to diplomas as 
medical graduates within requirements of Rev. St. 
1919, § 7332.—State v. Kansas‘ City College of 
Medicine and Surgery, Mo., 285 S. W. 980. 


28. Corporations — Authority of Officer. — Pos- 
itive showing that person signing note for corpora- 
tion was president is insufficient, in absence of 
showing authority to borrow money and execute 
notes therefor.—First Nat. Bank v. Equipment Co., 
Mo., 285 S. W. 


29.——Bond Issue.—Officers and majority stock- 
holders of corporation in sound financial condi- 
tion will, at suit of minority stockholders, be 
restrained from issuing $200,000 of 8 per cent bonds 
and exchanging at par $150,000 of such issue for 
similar amount of outstanding 5 per cent bonds 
which would not mature for six years, and were 
owned by some of majority stockholders; such ac- 
tion being in bad faith to divert larger part of 
net earnings of corporation to majority stock- 
holders.—Kroener v. Pancoast, R. L, 134 Atl. 6. 


30._——Breach of Trust by Directors.—Under Act 
No. 267 of 1914, § 17, directors dissipating corpora- 
tion’s assets or distrbuting shares of capital stock 
among subscribers without return or financial 
benefit to corporation are liable in solido to cor- 
poration, stockholders, and creditors for breach of 
trust Bs contract.—Lagrone v. Brown, La., 
So. 490. 


31.——Payment for Stock.—Only those who be- 
came creditors of a corporation after bonus stock 





was issued have a right to require the stockholders 
to pay for the stock, if payment is necessary to 
provide funds for the satisfaction of their debts. 
—TIeterson v. Darelius, Minn., 210 N. W. 38. 


32.——Purchase of Note on Which Surety.—Even 
though unauthorized to become surety, if cor- 
poration was empowered to purchase obligations 
of other corporations and execute notes therefore, 
it could purchase note of other corporation on 
which it illegally became surety, and its note for 
price would be valid.—Bankers’ Trust & Audit Co. 
v. Hanover Nat. Bank, Ga., 134 S. E. 195. 


33.——Stock Subscription.—In an action to re- 
cover upon a stock subscription it is not necessary 
to allege in the petition that the corporation has 
complied with sections 6373-1 to 6373-24, General 
Code, commonly known as the Blue Sky Law.— 
Bates v. Firestone, Ohio, 153 N. E. 144. 


34.—When a Stockholder.—Where defendant 
gave note to corporation in payment of stock, un- 
der agreement of corporation to deliver shares to 
him, he became a stockholder, since agreement to 
deliver was sufficient consideration for note. — 
Reeder v. Finderup, Cal., 248 Pac. 525. 


35. Dead Bodies—‘‘Property.’’—There is no right 
of property in a dead body in the ordinary sense 
but it is regarded as property so far as necessary 
to entitle next of kin to legal protection from viola- 
tion or invasion of its place of burial.—A. F. Hut- 
chinson Land Co. v. Whitehead Bros. Co., N. Y., 
217 N. Y. S. 413. 


36. False Pretenses—Misstatement of Property’s 
Worth.—In negotiations looking to the sale of prop- 
erty, a statement by the vendor that the property 
is worth a certain amount is, in the absence of 
any fiduciary relation between the parties, merely 
an expression of opinion, and cannot be made the 
basis of a prosecution for false pretense.—Criner v. 
State, Fla., 109°So. 417 


37. Infants — Avoidance of Contract. — In such 
case, where the seller takes possession of 
the automobile, the minor is entitled to recover 
the amount paid by him, without diminution either 
for the use of the automobile during the time he 
had possession of it or for damages accruing from 
depreciation and wear and tear on the same.— 
Summit Auto Co. v. Jenkins, Ohio, 153 N. E. 153. 


38. Injunction — Picketing. — Picketing in labor 
disputes is not peaceable if there is intimidation, 
and intimidation does not necessarily depend on 
numbers, which are always comparative, nor on 
use of word of mouth or actual physical violence, 
restraint of mind being sufficient.—Gevas v. Greek 
Restaurant Workers’ Club, N. J., 134 Atl. 309. 


39.—Water Running on Another’s Premises.— 
Where the defendant in such case has so con- 
structed his cement walk along his dwelling house 
and garage as to cause the water falling thereon 
to be carried onto plaintiff’s property, and has so 
graded the rear of his lot as to cause the water 
to drain. onto plaintiff’s premises, carrying earth 
with it, thus causing slides which constantly en- 
croach on plaintiff's land, the plaintiff is entitled 
to an injunction restraining such continued tres- 
pass.—Rueckert v. Sicking, Ohio, 153 N. E. 129. 


40. Insurance—Age Limit.—Under mutual asso- 
ciation’s by-law qualifiedly permitting admission of 
applicants over 60 years of age, applicant over 60, 
who gave true age to agent, who later changed it 
in application, received valid certificate, since ap- 
plicant could assume officers had done their duty. 
—Schumann v. Brownwood Mut. Life Ins. Ass’n., 
Tex., 286 S. W. 2 


41.——Ambiguity.—Policy, insuring against liabil- 
ity for injuries to any person from operation of 
automobile sales agency, garage, and service sta- 
tion, including repair shops, premium to be based 
on entire compensation of ail employes held un- 
ambiguous and, as a matter of law, to include all 
departments of insured’s business, and premiums 
were payable on that basis, and not on payroll of 
service station only.—Globe Indemnity Co. v. 
a. ee Repair & Reconst. Co., Mo., 285 


42.——Embezzlement.—To recover on bond against 
pecuniary loss to employer by employee's fraudu- 
lent or dishonest acts amounting to embezzlement 
or larceny, no previous conviction of employee or 
testimony sufficient to prove technical embezzle- 
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ment or larceny is necessary.—Parker Lumber & 
Box Co. v. Aetna Casualty & Surety Co., Wash., 
248 Pac. 795. 


42.——False Statements.—Charge that insurer, to 
bar recovery on policy, has burden of proving that 
insured’s statements to medical examiner as to 
health were willfully made. false and frandulent, 
and material, and induced issuance of policy, and 
that insurer’s agent had no knowledge of their 
falsity and fraud held proper under Gen. Code, 
§ 9391.—Penn Mut. Life Ins. Co. v. McGraw, Ohio, 
153 N. E. 131. 


44.——Law of Foreign Country.—In action for 
retrurn of premiums on insyrance policies to be 
performed in Russia, repudiated by domestic in- 
surer, plaintiff was not required to plead Russian 
law.—Sliosherge v. New York Life Ins. Co., N. Y., 
217 N. Y. S. 226. 


45. Larceny.—In view of Penal Law, § 1290, 
loss of securities resu'ting from criminal scheme, 
which hy false revresentations induced plaintiffs to 
part with securities in exchange for worthless 
check, and for which perpetrator was convicted 
and sentenced held covered by ‘“‘bankers’ and brok- 
ers’ blanket bond’ insurance policy insuring 
against statutory larceny.—Kean v. Maryland 
Casualty Co., N. Y., 217 N. Y. S. 95. 


46. Ownership.-—Insurers accepting premiums 
on fire policies and depositing proceeds of policies 
in court, waived defense that insvred’s interest 
was other than unconditional and so'e ownership. 
—Willat Film. Corn. v. Central Union Trust Co., 
N. Y., 217 N. Y. S. 409. 


47.——Presumption of Death.—Payment of dues 
dvring seven years’ unexplained absence giving 


rise to presumption of member’s death held un- 
necessary to keen benefit certificate alive.—Sover- 
eign Camp, . W. 
330. 


W. v. Boden, Tex., 286 S 


48.—Redeeming from Pawnbroker.—Where in- 
sured recovered necklace delivered to bankrupt on 
‘memorandum, by redeeming it from pawnbroker 
he'd that amount paid to redeem it was not loss 
covered by credit insurance policy covering losses 
arising out of bona fide sales because of buyer’s 
insolvency, since redemption must have been on 
theory that there was no sale of necklace to bank- 
rupt or that any such sale was rescinded.—Good- 
friend v. American Credit Indemnity Co., N. Y., 
217 N. Y. S. 162. 


49.-_—-Repairs or Replacement.—Under a policy 
of insurance covering “actual loss or damage’’ by 
collision to an automobile, and stipulating that 
“in any event the company shall be liable only 
for the actual cost of repairing, or, if necessary, 
replacing the parts damaged or destroyed,” the 
company’s principal or primary liability, where 
liability exists, is for the difference between the 
value of the property immediately before the in- 
jury and its value immediately afterwards: the 
stipulation that the liability shall not exceed the 
cost of repair or replacement being a subordinate 
provision, to be pleaded defensively, with facts 
showing its applicability, the company would 
reduce or limit its liability by reason thereof. In 
a suit upon the policy, to recover an amount ap- 
pearing to have been determined by appraisers 
to he the amount of loss measured as above in- 
dicated, the petition was not subject to demurrer 
upon the ground that it showed that the appraisers 
had applied a measure of liability different from 
that contemplated by the policy; it not appearing 
that the insurer had sought to have the appraisers 
estimate the loss in accordance with such special 
provision.—United States Fidelity & Guaranty Co. 
v. Corbett, Ga., 134 S. E. 336. 


50.—Return of Premium.—Insurer held not re- 
quired to return premium on auto theft policy 
which had run four months of its one-year term 
when loss occurred, where it satisfied interest of 
mortgagee covered by policy, and did not know of 
insured’s failure to lock car as required, which 
prevented his recovery till after loss.—Doerr v. 
National Fire Ins. Co., Mo., 285 S. W. 961. 


61. —Separate Property.—Fund arising from 
policy on life of spouse, premiums on which were 
paid from his separate property, belongs to bene- 
ficiary named in policy, and not to community.— 
Mutual Ben. Life Ins. Co. v. Lundquist, Wash., 
248 Pac. 808. 





52.—“‘Total Disability.”—‘“Total disability,”” with- 
in accident insurance policy, does not mean ab- 
solute helplessness or loss of reason, but an in- 
ability to do substantially all of material acts 
necessary .to prosecution of insured’s business or 
occupation in customary and usual manner.— 
en = Missouri State Life Ins. Co., S. C., 134 


53. Interstate Commerce—Oil in Storage.—In- 
terstate movement of gasoline and oil, shipped into 
state from different points and there transferred 
to storage tanks, to be later shipped to different 
points in state held to end on delivery of products 
to such storage tanks, and later shipment was 
intrastate, there being no question of bad faith 
in having delivery made at storage tanks.—Stan- 
dard Oil Co. v. Atlantic Coast Line R. Co., U. 8S. 
D. C., 138 F. (2d) 633. 


54. Labor Unions—Picketing.—Picketing having 
unlawful object may be restrained irrespective of 
whether peaceable, militant, or intimidating in 
character, since even peaceable act, if unlawful 
and resulting in irreparable injury, may be en- 
joined.—Gevas v. Greek Restaurant Workers’ Club, 
N. J., 134 Atl. 309. 


55. Landlord and Tenant—Assignment of Lease. 
—Where the lessor knows that the lessee has sub- 
let a portion of the leased premises, and is con- 
templating the sale of his business and the assign- 
ment of his lease, and for a period of about 18 
months after such assignment accepts the rental 
stipulated in the lease, and allows the assignee 
to continue in possession after full knowledge of 
the assignment, the lessor thereby waives the right 
of forfeiture provided for in the covenant of the 
lease against assignment or subletting.—Brokamp 
v. Linneman, Ohio, 153 N. E. 


56——Holdover Tenancy.—A lessee of premises 
having a water frontage on a navigable river, who 
used the leased premises for the storing of coal 
and the adjacent water channel for mooring boats, 
and who attached lines from such moored boats to 
trees and posts on the leased premises, will not 
he held liable for rent as a holdover tenant after 
the expiration of the term of the lease because 
such lessee, who owned the adjoining property, 
at various times while making up strings of barges, 
allowed its boats, although tied to its own property, 
to extend down in front of the lessor’s property 
and obstruct free entrance thereto, and on one or 
two occasions, months after the alleged holdover 
tenancy, ran lines from its barges and_ fastened 
them to lessor’s property, and obstructed a road- 
way on its own property over which lessor claimed 
72 —S—— v. Island Creek Coal Co., Ohio, 
15 . 1 


57.—wWritten Permit as ‘Lease.’’—Written 
agreement “permitting’’ plaintiffs to occupy cer- 
tain space in defendant’s drug store with soda 
fountain for five years, with privilege of buying 
goods from defendant at 10 per cent above whole- 
sale, defendant to receive percentage of plaintiffs’ 
gross income, signed by parties, as required by 
Real Property Law, § 242, held “lease,” within 
section 232, as amended by Laws 1920, c. 130, and 
not mere “license,’’ which is authority to do par- 
ticular act or acts on another’s land, which would 
be trespass without such permission.—Meers v. 
Munsch-Protzmann Co., N. Y., 217 N. Y. S. 256. 


58.——Wrongful Ouster.—In action by tenant of 
pool room and bowling alley for wrongful ouster, 
evidence of business ordinarily transacted, ar- 
rangements made with bowling league, and plain- 
tiff’s estimate of prospective profits held properly 
admitted affecting value of plaintiff's possession. 
—O’Dowd v. Heller, N. H., 134 Atl. 344 


59. Licenses—‘‘Farm Product.’’—Mineral water, 
drawn and bottled from well on farm held not 
“farm product” within statute, and operator there- 
of was required to take out dray license to de- 
liver water within city (Civ. Code 1910, § 1851). 
—Pratt v. City of Macon, Ga., 134 S. E. 191. 


60._—Revocation.—As the quasi judicial power 
to revoke a real estate broker’s registration cer- 
tificeate and license, conferred upon the county 
judges by section 9 of chapter 11336, Laws of 
Florida, is not forbidden by the Constitution and 
does not affect the constitutional jurisdiction of 
any other court, and as such quasi judicial func- 
tion comports with powers expressly conferred upon 
county judges by section 17, art. 5 of the Con- 
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stitution, such section 9, c. 11336, does not violate 
the last-named section of the Constitution, but is 
a reasonable exercise of legislative power in con- 
ferring quasi judicial power upon county judges 
in the enforcement of salutary — regulations 
affecting the public welfare.—Harry E. Prettyman, 
Ine. v. Florida Real Estate Commission, Fla., 109 
So. 442. 

61.——Selling Stock.—One selling corporate stock 
without permit, contrary to Corporate Securities 
Act, is guilty of an offense, regardless of whether 
he knew he was violating law.—People v. Eise- 
man, Cal., 248 Pac. 716. 


62. Master and Servant—Res Ipsa Loquitur.— 
The doctrine of res ipsa loquitur applies in a 
proper case to the master and servant relation and 
to such relation under the state Railway Liability 
Act. The rule when applicable may permit, though 
it does not require, an inference of negligence from 
the happening of an accident, and it must be con- 
sidered in connection with surrounding circum- 
stances. The doors of an automatic elevator, fur- 
nished by the defendant for the use of the plain- 
tiff, under its control and not his, when operating 
properly would not open at a floor unless the car 
was there. On the occasion of the injury to the 
plaintiff the doors opened when the car was not 
at the floor, and he stepped inside and fell to the 
bottom of the shaft. Held, that the doctrine of 
res ipsa loquitur applied, and that from the acci- 
dent, in connection with attendant circumstances, 
the jury might find negligence.—Ryan v. St. Paul 
Union Depot Co., Minn., 210 N. W. 32. 


63. Selecting Physician.—-Act of railroad in 
choosing doctor to treat employee was purely in- 
trastate matter, as respected application of fed- 
eral Employers’ Liability Act (U. S. Comp. St. 
§§ 8657-8665) to action for negligence in selecting 
Oe oy  guinammetiinaaatasaaaie v. Davis, S. C., 


64. Municipal Corporations—Height of Buildings. 
—City charter provision, limiting height of buildings 
in certain district to 150 feet, in absence of express 
language to that effect, held not to restrict height 
of buildings erected by city.—C. J. Kubach Co. v. 
McGuire, Cal., 248 Pac. 676. 


65.—Zoning Ordinance.—Property used for com- 
mercial purposes, but unoccupied at time of pur- 
chase held to come under zoning ordinance, and 
could not thereafter be used for business purposes 
not permitted at time of purchase.—Van Horn v. 
City of New Orleans, La., 109 So. 484. 


66. Negligence—Elevator.—Under the view tak- 
en of the evidence in this case, it is unnecessary 
to determine whether the status of the plaintiff, 
at the time of the injury, was that of a passenger, 
an invitee, licensee, or a trespasser, since, even 
were it to be adjudicated that under the undis- 
puted evidence he occupied the status of a tres- 
passer, the jury were authorized, though not com- 
pelled to find, under the evidence, that the de- 
fendant fail to exercise ordinary and reasonable 
care for his protection after his peril became ap- 
parent, as specifically charged by the en a 
— Smith & Co. v. McMillan, Ga., S. E. 
1 


67.—-Object Falling from Building.—Evidence 
that plaintiff, injured by object falling from build- 
ing, was without fault, and that building was 
owned and presumably managed and controlled by 
defendant, made out prima facie case sufficient to 
sustain recovery under Rem. Comp. Stat. § 340. 
= v. Dexter Horton Estate, Wash., 248 Pac. 


68. Nuisances — Barbecue Stand. — Conduct of 
barbecue stand, although of itself lawful, may be 
restrained by injunction when it is conducted in 
residence neighborhood, and renders enjoyment 
materially uncomfortable by smoke, noise, or offen- 
sive odors.—Deevers v. Lando, Mo., 285 S. W. 746. 


69.——Filling Station.—A public gasoline filling 
station is not a ‘nuisance per se.”’ ether it be 
a nuisance depends upon its surroundings, the 
manner in which it is conducted or managed, or 
other circumstances. It may thus become a nui- 
sance per accidents.—McPherson v. First Presby- 
terian Church, Okla., 248 Pac. 561 


70. Oi! and Gas—‘Paying Quantities.” — The 
lessor in an oil and gas lease is not estopped to 
question the validity of such lease, as against the 
lessee, on the ground that oil or gas had not been 





produced in paying quantities within the life of the 
lease, because he ioined with the lessee in the 
execution of a division order, where he was with- 
out knowledge, or means of knowledge, of the 
quantity of oil or gas produced, and where the 
lessee possessed such knowledge, or means of ob- 
taining the same, and where it is not shown that 
the lessee changed its position, or did, or omitted 
to do, any act to its prejudice because of the con- 
duct of the lessor in executing said division order. 
—Gypsy Oil Co. v. Marsh, Okla., 248 Pac. 329. 


71. Railroads—Street to Tracks.——Where city 
opened street up to, but not across, a railroad al- 
reodv constructed held owner of automobile, whose 
agent drove it on tracks at such place, was not 
entitled to recover for damages to car from rail- 
road, which held only easement, and was not 
bound to put up railings.—Kerskaw Motor Co. v. 
Southern Ry. Co., S. C., 134 S. E. 377. 


72. Rewards—Demvrrer. — Where the plaintiff 
fled suit against the defendant, Western & Atlan- 
tic Railroad, a separate and distinct corporation 
from the Nashville. Chattanooga & St. Louis Rail- 
wav, for the recoverv of a reward offered by the 
latter corporation. stipulating that ‘‘the Nashvil'e, 
Chattanooga & St. Louis Railway will pav a re- 
ward * * * for information resulting in the con- 
viction of any one for the crime of willfully tam- 
pering with * * * its tracks * or other 
rortion of its roadway,’”’ there was no error in 
dismissing the petition upon general demurrer.— 
McCrary v. Western & A. R. R., Ga., 134 S..E. 347. 


73. Sales—Caveat Emptor.—Sale of hogs held 
to carry no implied warranty that they were free 
from disease, where seller was ignorant of such 
disease, and both seller and buyer were equally 
informed, and bad equal opportunities for inspec- 
tion; rule of caveat eg pa applicable.— 
Barton v. Dowis, Mo., 285 S. 988. 


74. ieeninmnaantateeli -Siiae buyer of res- 
taurant was in possession one month before execu- 
tion of note for balance of price, he cannot allege 
that he was deceived by seller’s misrepresentatons 
as to value thereof.—Coker v. Citizens’ Bank of 
Gainesville, Ga., 134 S. E. 355 


75.——Rescission.—Two months’ delay in giving 
formal notice of rescission of contract to pur- 
chase tractor held not lack of diligence, consti- 
tuting waiver of right, in view of conversation 
had after unsuccessful tests.—Gibson v. Cruick- 
shank, Cal., 248 Pac. 732. 


76.—-Specifications.—Contract for sale of cloth 
“50 inches wide finished, made from 51 inch, 88 
by 48, 1.56 in the grey,” requiring weight “not 
lighter than as above yards to the pound,” held 
to refer to weight of unfinished product.—Meritas 
Mills v. Hercules Clothing Co., U. S. C. C. A., 18 
F. (2d) 627. 


77. Specific Performance—Payment by Broker.— 
Where, though purchaser authorized owner’s brok- 
er, who was also his agent, to apply purchaser’s 
funds on down payment required under agreement 
of sale, broker failed to pay funds to owner until 
six weeks later, during which time owner had con- 
veyed to another, held purchaser was not entitled 
to specific performance.—Friedlander v. Lehr, 
N. J., 134 Atl. 316. 


78. Subrogation—Mortgage.—Mortgagor, having 
paid mortgage after destruction of property held 
not entitled to subrogation to rights of mortgagee 
under standard mortgage clause in policy free 
from defenses available against her in her own 
— .—Walker v. Queen Ins. Co., S. C., 134 S. E. 


79. Taxation—Discrimination.—When a discrim- 
ination against a person’s property exits by reason 
of intentional systematic undervaluation of other 
taxable property of the same class, and the prop- 
erty taxed about to be taken for nonpayment of 
taxes, the remedy is by suit in equity, though 
ec'ear and affirmative showing of intentional dis- 
crimination is required.—Mayor and Aldermen v. 
New York Bay R. Co., U. S. C. C. A. 13 F. 
(2d) 982. 


80. Wills—Undue Influence.—Mere possession of 
influence, opportunity, and motive to exercise it 
affords no presumption of undue influence justify- 
ing setting will aside, which must appear directly 
or be justified by facts proven.—In re Merkel’s 
Will, N. J., 134 Atl. 340. 





